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FOREWORD 


This  report  is  the  fourth  in  a  series  written  by  the  author,  the 
first  three  having  appeared  in  the  following  order:  Land  Settlement 
Technique. Abroad,  Report  No.  I,  Organization  of  Activities  in  England, 
Germany  and  Italy,  Land  Policy  Circular  Supplement,  Resettlement  Ad- 
ministration, July,  1935;  Land  Settlement  Technique  Abroad,  Report  No. 
II,  Financing  of  Full-time  Farming  Settlement  in  England,  Germany,  Den- 
mark, Norway  and  Sweden,  Land  Policy  Circular  Supplement,  Resettlement 
Administration,  October,  1935;  Land  Settlement  Technique  Abroad,  Report 
No.  Ill,  Selection  of  Settlers  in  Agricultural  Settlements  of  Several 
European  Countries,  Land  Use  Planning  Publication  No.  5  of  the  Land  Util- 
ization .Division,  Land  Use  Planning  Section,  Resettlement  Administra- 
tion, July  1936. 

The  author  hopes  to  complete  the  series  by  later  reports  on  the 
general  subject  of  land  settlement  and  tenure  policies  in  foreign  coun- 
tries. 

The  significance  of  this  series  of  reports  results  from  the  fact 
that  for  the  last  few  years  the  Federal  Government  has  been,  and  is  now, 
engaged  -in  activities  of  the  type  which  a  number  of  other  nations  under 
varying  conditions  and  at  various  times  have  promoted.  To  mobilize 
and  interpret  the  experiences  of  other  countries  would  be  of  material 
benefit,  it  was  felt,  in  planning  resettlement  and  land  tenure  programs 
in  the  United  States. 

This  report  deals  with  England  (and  Wales) ,  Scotland,  Germany,  Den- 
mark, Norway,  and  Sweden.  These  countries  were  selected  in  accordance 
with  the  principle  that  governed  the  selection  of  countries  for  other 
reports  in  this  series,  namely,  to  utilize  the  data  for  those  countries 
that   appeared   to   be    likely   to    yield   the   most   complete  information. 
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In  Charge,  Division  of  Farm  Population 
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TENURE  OF  NEW  AGRICULTURAL  HOLDINGS  IN  SEVERAL 


EUROPEAN  COUNTRIES 
By  Erich  Kraemer 


Chapter  I 
ROLE  AND  TYPES  OF  TENURE 


To  determine  the  tenure  of  new  holdings  means  to  decide  upon  the 
kind  of  property  rights  under  which  the  settlers  are  to  hold  their 
farms.  Accordingly,  the  problem  of  land  tenure  may  be  expressed  as  the 
task  of  finding  the  proper  pattern  of  property  rights  which  will  insure 
the  legal  safeguarding  of  the  purposes  for  which  land  settlement  is 
undertaken . 

Significance  of  Tenure  Arrangements 

The  policies  adopted  with  respect  to  the  tenure  of  new  holdings 
are  of  the  utmost  importance  both  from  the  standpoint  of  the  settler 
and  from  the  standpoint  of  the  land-settlement  agency.  This  will  be 
clear  at  once  if  some  of  the  major  consequences  of  these  policies 
are  mentioned.  In  the  case  of  the  settler,  the  choice  of  type  of 
tenure  determines  the  extent  of  his  managerial  control  over  his  holding, 
specifies  his  rights  as  to  whether  and  to  what  degree  he  can  burden  it 
in  connection  with  his  financial  transactions,  and  delimits  his  authority 
to  assign  it  to  another  person  during  his  lifetime  and  to  determine  his 
successor  in  case  of  death.  In  the  case  of  the  land-settlement  agency, 
the  mode  of  tenure  adopted  determines  the  amount  of  interest  that  the 
land-settlement  agency  maintains  in  the  new  holding,  fixes  the  extent  and 
enforceability  of  its  legal  control,  and  has  an  important  bearing  on  its 
capital  requirements. 

In  view  of  all  this  there  can  be  no  doubt  that  tenure  is  one  of 
the  most  important  factors  in  land  settlement.  It  requires  careful 
examination  and  prudent  handling. 

Ma,-) or  Groups  of  Tenure 

The  various  agricultural  tenure  forms  which  have  existed  at  one 
time  or  another,  or  even  only  those  which  are  in  use  at  present,  would, 
if  put  together,  constitute  a  long  list.    Many  of  them  played  an  important 


-2- 


role  in  the  land-settlement  activities  carried  on  during  the  last  60  or  70 
years  in  England  (and  Wales),  Scotland,  Germany,  Denmark,  Norway, 
and   Sweden,  the  six  countries  included  in  this  study. 

All  these  various  schemes  designed  to  establish  the  property  rights 
under  which  the  settler  is  to  occupy  and  use  his  holding  may  be  classified 
into  three  major  groups.  The  first  group  consists  of  ownership  arrange- 
ments, the  second  deals  with  tenancy  arrangements,  and  the  third  comprises 
mixed-tenure  arrangements. 

Ownership  arrangements  in  land  settlement  are  tenures  under  which 
a  person  exercises  exclusive  control  over  his  holding  within  the  limits 
set  by  law.  They  are  tenures  concentrating  comprehensive  property  rights 
in  one  hand.  The  right  of  dominion  over  the  holding  is  transferable, 
inheritable,  and  unlimited  in  time. 

There  are  many  definitions  of  the  terms  "ownership"  or  "owner," 
some  of  them  differing  a  great  deal.  One  authority  defines  "ownership" 
as  follows:  "Ownership  is  the  most  extensive  right  allowed  by  law  to  a 
person  of  dealing  with  a  thing  to  the  exclusion  of  all  other  persons,  or 
of  all  except  one  or  more  specified  persons.  It  is  therefore  a  right  in 
rem.  Ownership  is  essentially  indefinite  in  its  nature,  but  in  its  most 
absolute  form  it  involves  the  right  to  possess  and  use  or  enjoy  the  thing, 
the  right  to  its  produce  and  accessions,  and  the  right  to  destroy,  en- 
cumber or  alienate  it;  or  as  the  civilians  express  it,  ownership  gives 
the  jus  utendi,  fruendi  et  abutendi;  but  the  exercise  of  these  rights  may 
be  restricted  in  various  manners,  and  the  owner  may  part  with  them  or 
limit  them  in  favor  of  other  persons;  so  long,  however,  as  the  grantees 
have  only  definite  rights  of  uses  over  the  thing  and  the  original  owner 
retains  an  indefinite  right,  he  is  still  owner;  but  if  he  parts  with  the 
indefinite  right  and  retains  only  a  definite  one  (e.  g.  a  right  of  way, 
in  the  case  of  land)  he  ceases  to  be  owner."  1/ 

The  German  Civil  Code  of  1896  defines  "owner"  in  the  following  way: 
"The  owner  of  an  object  is  entitled  to  use  and  dispose  of  it  at  his  dis- 
cretion and  to  exclude  others  from  any  control  over  it  within  the  limits 
set  by  law  or  the  rights  of  third  parties."  2/ 

Another  source  gives  the  following  definition:  "The  term  owner 
when  used  alone,  imports  an  absolute  owner,  or  one  who  has  complete 
dominion  of  the  property  owned  as  the  owner  in  fee  of  real  property. 
But  its  meaning  is  varied  according  to  the  connection  in  which  it  is  used 
and  is   to  be    understood    according    to  the    subject    matter  to  which 


1/  Sweet,  Charles,  Dictionary  of  English  Law,  London,  1882,  p.  579. 
2/    German  Civil  Code  of  1896,  par.  903. 
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it  relates."  3/  ^ 

Tenancy  arrangements  or  leases  are  tenures  under  which  the  possession 
of  land  owned  by  one  person  is  conveyed  to  another  person  for  occupation 
and  use  usually  in  consideration  of  periodical  payments  in  money  or  kind, 
called  rent.  Leases  are  subject  to  reversion.  Their  term  is  always 
shorter  than  the  duration  of  the  title  held  by  the  lessor. 

The  words  "tenancy"  and  "lease"  also  have  been  used  in  different 
ways.  Blaokstone  defined  "lease"  as  follows:  "A  lease  is  properly 
a  conveyance  of  any  lands  or  tenements  (usually  in  consideration  of  rent 
or  other  annual  recompense)  made  for  life,  for  years,  or  at  will,  but 
always  for  a  less  time  than  the  lessor  hath  in  the  premises;  for  if  it 
be  for  the  whole  interest  it  is  more  properly  an  assignment  than  lease. "4/ 
One  of  the  definitions  of  tenancy  contained  in  Byrne's  Law  Dictionary 
reads  as  follows:  "Tenancy  is  the  relation  of  a  tenant  to  the  land  which 
he  holds.  Hunce  it  signifies  (1)  the  estate  of  a  tenant  as  in  the  ex- 
pressions 'joint  tenancy,'  'tenancy  in  common,'  (2)  the  term  or  interest 
of  a  tenant  for  years  or  at  will,  as  when  we  say  that  a  lessee  must  remove 
his  fixtures  during  his  tenancy."  5/ 

By  mixed-tenure  arrangements  are  meant  those  tenure  forms  which 
combine  features  of  ownership  and  tenancy.  6/  Compared  with  ownership, 
these  tenure  arrangements  show  the  following  common  elements.  First,  both 
rights  are  transferable.     Second,  both  rights  are  inheritable.     In  ad- 


3/    McFeters  v.    Pierson,    24  Pac .    1076-7,   Words  and  Phrases  Judicially 

Defined,  Vol.  6,  p.  5138. 
4/    Blackstone  Com.,  1765,  Vol.  II,  Chapter  XX,  par.  4. 
5/    Byrne's  Law  Dictionary,  p.  863. 

6/  The  term  "mixed  tenure"  is  introduced  by  the  author  to  designate  a 
number  of  tenure  types  which  in  his  opinion  may  suitably  be  considered 
in  a  class  of  their  own.  Usually  these  tenures  have  been  dealt  with 
under  leases.  But  as  will  be  shown,  these  tenure  types  differ  from 
leases  in  certain  important  respects. 

There  have  been  many  controversies  over  the  nature  of  these  tenure 
rights.  Three  schools  of  thought  may  be  distinguished.  According  to 
one  school  these  tenure  rights  are  encumbrances  on  ownership  rights  in 
land.  According  to  another  school  they  represent  divided  ownership 
rights.  A  third  school  thinks  that  these  tenure  types  are  full-owner- 
ship rights,  whereas  the  remaining  interests  of  the  original  owner 
are  encumbrances  on  the  ownership  rights  transferred.  The  first- 
mentioned  construction  occurred  in  Roman  law  and  prevails  in  modern 
German  law.  The  concept  of  divided  ownership  rights  was  applied  in 
medieval  German  law  and  in  certain  German  statutes  of  the  eighteenth 
and  part  of  the  nineteenth  centuries. 
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dition,  if  the  theory  of  the  transfer  of  full-ownership  righxs  is  applied, 
they  show  the  same  quality  of  title.  But  there  are  also  certain  im- 
portant differences  between  these  two  types  of  tenures.  Thus  mixed- 
tenure  and  ownership  differ  in  respect  to  time.  Ov/nership  is  a  per- 
petual right,  whereas  mixed  tenure  may  be  of  limited  duration.  If  the 
theory  of  divided  ownership  is  accepted,  they  furthermore  differ  as  to 
quality  of  title.  Whereas  full  title  is  granted  in  case  of  ownership, 
only  a  divided-ownership  right  is  transferred  to  the  grantee  in  the  case 
of  mixed  tenure. 

If  mixed  tenure  is  compared  with  tenancy,  the  following  common 
elements  can  be  established.  Both  tenure  rights  include  the  obligation 
to  pay  rent  and  the  factor  of  reversion.  7/  On  the  other  hand,  mixed 
tenures  and  tenancy  arrangements  differ  from  each  other  in  respect 
to  transferability,  inheritability ,  and  time.  As  far  as  transferability 
and  inheritability  of  tenancy  arrangements  are  concerned,  they  may  be 
excluded  by  covenants  against  them.  In  the  case  of  mixed  tenures, 
however,  transferability  and  inheritability  are  intrinsic  parts  of  the 
nature  of  these  rights.  They  cannot  be  excluded  by  any  agreement  between 
parties.  Finally,  there  is  an  important  distinction  as  to  time.  Tenancy 
agreements  are  sometimes  concluded  for  short  terms,  sometimes  for  long 
terras.    Mixed  tenures  are  alv/ays  effected  for  long  terms. 

In  the  ownership  group  several  types  of  ownership  holdings  have 
come  into  existence.  As  all  the  different  types  cannot  be  dealt  with 
in  this  report,  attention  will  be  called  only  to  those  that  have  a  bearing 
upon  the  following  discussion. 

In  England,  it  is  customary  to  speak  of  freeholds  of  inheritance 
and  freeholds  not  of  inheritance,  An  important  type  of  freeholds  of 
inheritance  is  a  fee-simple  estate.  An  estate  of  this  kind  has  been 
defined  as  a  tenure  right  which  "excludes  all  qualifications  or  restric- 
tions as  to  the  persons  who  may  inherit  it  as  heirs,  thus  distinguishing 
it  from  a  fee  tail,  as  well  as  from  an  estate,  which,  though  inheritable, 
is  subject  to  conditions  of  collateral  determination."  8/ 


7/  Reversion  means  "the  residue  of  an  estate  left  in  the  grantor,  to 
commence  in  possession  after  the  determination  of  some  particular 
estate  granted  out  by  him.  The  return  of  land  to  the  grantor  and  his 
heirs  after  the  grant  is  over."  (Co.  Litt.  142b;  2  Bla.  Com.  175. 
4  Kent  354.  Bouvier's  Law  Dictionary,  3rd  Revision,  p.  2954.)  "To 
revert  is  to  return.  Thus  when  the  owner  of  an  estate  in  land  has 
granted  a  smaller  estate  to  another  person  on  the  determination  of 
the  latter  estate,  the  land  is  said  to  'revert'  to  the  grantor." 
(Black's  Law  Dictionary,  2nd  edition,  p.  1035.) 

8/    Bouvier's  Lav/  Dictionary,  3rd  revision,  p.  1199. 
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In  Germany  two  special  types  of  ownership  have  come  into  existence. 
These  are  the  Prussian  rental  holding  (Rentengut)  and  the  German  heredi- 
tary farm  (Erbhof ) .  The  Prussian  rental  holding,  as  constituted  under 
prevailing  laws,  has  the  following  major  characteristics:  (1)  the  settler 
becomes  the  owner  of  his  holding,  (2)  the  holding  is  sold  in  return  for 
payment  of  a  fixed  rent,  and  (3)  the  settler's  right  of  disposal  of  his 
holding  is  curtailed  by  several  important  restrictions.  The  main  charac- 
teristics of  the  German  hereditary  farm  are:  (1)  the  holding  is  held, 
as  a  rule,  in  individual  ownership  of  a  natural  person,  (2)  the  holding 
must  meet  certain  minimum  size  limits,  and  (3)  the  owner's  right  of  oc- 
cupying and  using  his  holding  is  restricted  in  certain  important  respects. 

In  England  it  is  customary  to  distinguish  between  the  following 
kinds  of  leaseholds:  (1)  tenancies  at  will,  (2)  periodic  tenancies, 
(3)  terms  of  years,  and  (4)  tenancies  at  suff ranee.  A  share  lease  is 
a  tenancy  agreement  under  which  the  operator  pays  his  rent  in  the  form  of 
a  part  of  the  products  produced  on  his  holding. 

The  group  of  mixed-tenure  arrangements  includes  some  interesting 
forms.  The  main  forms  which  have  been  applied  or  proposed  in  the  coun- 
tries included  are  the  hereditary  use  right  and  the  hereditary  building 
right . 

A  hereditary  use  right  is  a  tenure  under  which  an  alienable  and 
assignable  right  of  usufruct  in  a  piece  of  land  is  granted  in  perpetuity 
or  for  a  long  time  to  another  person  usually  against  payment  of  rent. 
This  kind  of  tenure  is  an  old  institution.  It  was  used  by  the  Romans  who 
called  it  emphyteusis.  In  German  history  it  has  occurred  in  the  forms  of 
"Erbpacht"  (hereditary  lease)  and  "Erbzins"  (hereditary  rent).  9/  The 
nearest  institution  in  Anglo-American  law  is  the  perpetual  or  long-term 
lease. 

A  hereditary  building  right  is  a  tenure  arrangement  under  which  the 
grantee  receives  an  alienable  and  transferable  right  of  having  a  building, 
either  existing  or  to  be  erected  in  the  future,  on  a  piece  of  land, 
usually  against  payment  of  rent.  This  tenure  is  likewise  an  old  in- 
stitution.     In  Roman   law   it   occurred   under   the   name   of  superficies. 


9/  One  of  the  main  differences  between  these  two  forms  of  tenure  has 
been  in  the  determination  of  the  rent.  Thus  under  the  Prussian  Code 
of  1794,  an  agreement  under  which  a  rent  was  to  be  paid  in  proportion 
to  the  value  of  the  right  of  usufruct  granted  was  called  "Erbpacht," 
whereas  an  agreement  under  which  rent  was  not  paid  in  compensation 
of  usufruct  granted  but  in  recognition  of  the  existing  superior  owner- 
ship was  termed  "Erbzins."  Compare  Preussisches  Allgemeines  Land- 
recht.   Part  I,   Tit.   21,   par.   187,   and  Part  I,   Tit.   18,   par.  747. 
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In  English  law  it  is  called  a  building  lease.  10/  The  German  cerm  for  it 
is  "Erbbaurecht"  (hereditary  building  right) . 

Tenures  Under  Public  and  Private  Property 

It  will  be  interesting  to  see  to  what  extent  the  above-mentioned 
major  tenure  types  have  been  developed  in  the  field  of  public  land  and 
to  what  extent  they  have  been  developed  in  the  field  of  private  land  in 
connection  with  land  settlement-  The  discussion  will  be  confined  to 
tenancy  and  mixed-tenure  arrangements  under  these  two  types  of  property. 

Tenures  under  which  public  property  has  been  rented  to  private 
persons  have  sometimes  been  designated  as  "public  leases"  or  "state 
leases."  These  terms  will  also  be  used  in  the  present  report.  In  line 
with  this  the  terms  "public  hereditary  use  rights"  and  "public  building 
rights"  will  be  applied  in  cases  in  v/hich  settlers  have  been  placed  on 
publicly-owned  land  under  hereditary  use  rights  or  hereditary  building 
rights . 

The  main  arguments  for  private  property  in  land  have  been  as  follows: 
(1)  it  will  stimulate  human  industry  and  effort  by  creating  individual 
opportunity;  (2)  it  will  provide  every  person  with  a  secure  and  exclusive 
sphere  of  activity;  (3)  by  fostering  private  wealth,  it  v/ill  simul- 
taneously promote  the  development  of  public  wealth.  On  the  other  hand, 
public  property  in  land  has  been  advocated  primarily  for  the  following 
reasons:  (1)  it  will  put  public  agencies  into  a  better  position  to 
prevent  maladjustments  in  land  use  and  to  direct  the  use  of  land  in  the 
interests  of  common  welfare;  (2)  it  will  be  a  suitable  means  of  obtaining 
for  the  public  the  ground  rent  or  the  unearned  increment  in  land  values. 

Restrictions  in  Land  Tenures 

The  terms  "unrestricted  tenure"  and  "restricted  tenure"  occur 
frequently  in  the  discussions  of  property  rights  in  land.  They  require 
careful  examination,  particularly  that  of  "unrestricted  tenure." 

Unrestricted  tenure  exists  if  an  individual  has  absolute  freedom 
of  disposal  over  landed  property.  It  cannot  occur  under  tenancy  and 
mixed  tenure,  since  both  these  rights  are  restricted  by  the  very  nature 
of  their  component  elements.  It  can  happen,  however,  in  the  field  of 
ownership  arrangements  since  there  it  is  possible,  at  least  theoretically, 


10/  The  English  building  lease  has  been  defined  as  "a  lease  generally 
for  a  term  of  99  years,  and  a  rent  known  as  a  ground  rent  under  which 
the  lessee  covenants  to  erect  certain  specified  buildings  on  the 
land  demised  by  the  lease  and  to  insure  and  keep  in  repair  such 
buildings  during  the  term."    Byrne's  Law  Dictionary,  p.  140. 
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to  drop  all  restrictions  and  to  grant  absolutely  unencumbered  private 
ownership.  As  a  matter  of  fact,  there  have  been  advocates  of  that  kind 
of  ownership. 

But  has  such  an  institution  as  absolutely  unrestricted  private 
ownership  actually  been  developed?  To  answer  this  question  it  will 
be  necessary  to  deal  briefly  with  some  of  the  events  that  have  affected 
the  development  of  land  tenure  since  the  days  of  feudalism, 

In  the  feudal  period,  agriculture  was  organized  under  the  manorial 
system  and  the  open  field  system.  Under  these  systems,  which  were  the 
outgrowth  of  political  and  social  factors  as  well  as  the  status  of  agri- 
cultural techniques  prevailing  at  that  time,  landed  property  became 
subjected  to  many  restrictions.  Two  classes  of  restrictions  developed, 
one  class  affecting  the  landlords  and  the  other  class  restraining  the 
peasants  and  land  holders  operating  under  the  landlords.  Frequently 
the  limitations  placed  on  the  landlords  were  comparatively  few  and  light. 
Furthermore,  in  many  instances,  the  landlords  succeeded  in  gaining  im- 
portant privileges.  On  the  other  hand,  the  limitations  placed  on  the 
peasants  were  numerous  and  burdensome,  and  for  a  long  time  tended  to  in- 
crease. 

In  England,  absolute  ownership  in  land  came  to  rest  in  only  one 
power,  namely,  the  King.  All  lands  were  held  of  the  King  and  every 
person  who  possessed  land  under  him  was  merely  a  tenant.  The  holding  of 
all  land  was  closely  interrelated  with  the  holding  of  public  offices.  The 
land  was  distributed  by  the  King  to  his  lords  and  from  the  lords  to  their 
subordinates  in  connection  with  the  nature  of  the  services  to  be  rendered. 

Whereas  in  the  seventeenth  century  England  still  had  a  large  number 
of  yeomen,  that  is,  independent  peasants,  most  of  them  disappeared  during 
the  eighteenth  century  under  the  influence  of  renewed  enclosures.  The 
few  who  remained  disappeared  during  the  first  half  of  the  nineteenth 
century.  By  the  middle  of  that  century  the  larger  portion  of  the  agri- 
cultural land  of  England  was  in  the  hands  of  a  small  number  of  landlords. 

So  far  as  German  territory  is  concerned,  in  the  eighteenth  century 
land  tenure  conditions  reached  the  following  stage  of  development  in  the 
Eastern  provinces  of  Prussia;  11/ 

"The  large  majority  of  the  peasants  were  'Lassiten' 
(admitted),  that  is  hereditary  'Lassiten,'  whose  units 
had  to  be  taken  over  by  an  heir  of  the  last  occupier, 
and   non-hereditary    'Lassiten,  '    holding    for    life  or 


11/    Haack,   Richard,   Grundriss  des  in  Freussen  geltenden  Agrarrechts, 
Berlin,  1929,  p.  2. 
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being  subject  to  dismissal  at  any  time  or  at  least 
after  a  certain  number  of  years.  This  landlord-peasant 
relationship  was  the  rule.  Besides,  there  were  peasants 
operating  under  landlords  as  time-tenants,  with  whom 
lease  agreements  were  concluded  in  writing  for  a  defi- 
nite period.  Free  peasants  holding  their  farms  in  full 
ownership  were  relatively  few.  As  the  other  peasants, 
they  were  frequently  burdened  with  service  duties  and 
other  charges.  A  better  tenure  right  was  enjoyed  by 
the  peasants  holding  under  hereditary  use  lease  and 
hereditary  rent  agreements  (Erbpaechter  and  Erbzin- 
sleute).  Between  them  and  the  grantor  of  the  heredi- 
tary use  or  hereditary  rent  rights  a  relationship 
of  divided  ownership  existed.  The  hereditary  use  hold- 
ers and  hereditary  rent  holders  were  required  to  render 
services  and  fulfill  other  duties  for  the  benefit  of 
the  grantor. 

"The  'Legen'  of  peasant  holdings,  that  is,  their 
absorption  by  the  manorial  lords,  had  been  generally 
prohibited  by  a  Decree  of  Frederick  the  Great  of 
August  12,  1749,  which  followed  a  number  of  special 
laws  previously  passed  to  curb  the  absorption  of  peas- 
ant holdings.  But,  this  protection  of  the  peasant 
referred  only  to  the  holding  as  such,  not  to  the  status 
.of  the  person  operating  it.  The  said  decree,  therefore, 
did  not  bring  about  any  change  in  the  existing  con- 
ditions of  personal  bondage . " 

In  Denmark,  also,  the  number  of  independent  peasant  holders  became 
very  small,  while  the  number  of  those  who  operated  under  the  landlords 
reached  a  high  proportion.  The  peasants  who  operated  under  the  landlords 
became  burdened  with  compulsory  services  and  many  other  charges,  includ- 
ing bondage  to  the  soil. 

Then  came  the  forces  of  Rationalism,  Liberalism,  and  technological 
progress.  They  strove  for  the  liberation  of  the  individual,  for  an  un- 
restricted economic  system,  including  a  form  of  land  tenure  permitting 
freedom  of  disposal.  The  soil  was  to  be  released  from  the  existing 
restrictions  because  individual  freedom  was  to  find  its  corollary  in  the 
freedom  of  the  soil. 

This  new  movement  battered  against  the  system  of  feudalism  and 
brought  about  its  decline.  Its  advocates  urged  a  private  property  system 
which  would  give  the  owner  absolute  control  over  his  possessions.  In 
many  parts  of  Europe,  including  those  which  are  mentioned  in  this  study, 
the  movement  led  to  important  legislative  measures  designed  to  dissolve 
many  of  the  restrictions  existing  in  the  field  of  landed  property.  The 
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steps  taken  differed  somewhat  from  country  to  country  in  accordance  with 
the  peculiar  conditions  prevailing  in  each  national  sphere,  but  in  all 
cases    far-reaching   changes   of  a   revolutionary   character   took  place. 

In  England  many  of  the  personal  obligations  and  restrictions  on 
the  land  which  existed  under  feudal  tenure  were  dropped  or  were  changed 
into  mere  formalities.  Land  became  freely  alienable  and  indebtable. 
The  title  of  fee  simple  became  a  land-tenure  form  under  which  a  land- 
holder could  use  his  land  practically  at  his  discretion.  Few  restric- 
tions remained.  One  of  these  restrictions,  a  mere  formality,  was  that 
the  land  was  still  held  "of  the  King." 

In  many  parts  of  the  German  territory  the  institution  of  superior 
and  subordinate  ownership  was  abolished.     Instead  of  divided  ownership, 
only  full  ownership  was  to  exist  henceforth.     Full  ownership  was  first 
granted  to  the  peasants  living  on  Crown  land.    Later,  it  was  also  granted 
to  the  landholders  of  land  held  in  superior  ownership  by  the  noblemen 
and  the  Church.    Most  of  the  servitudes  and  other  charges  were  dissolved. 
At  the  same  time,  a  decided  stand  was  taken  against  any  further  charges 
on  land  of  a  perpetual  character.     Here,  as  in  England,  the  result  was 
a  type  of  private  ownership  in  land  which  involved  a  high  degree  of  free- 
dom of  disposal.    There  were  no  restrictions  on  land  ownership  concerning 
the  personal  quality,  activity,  and  residence  of  the  owner.    The  land  was 
to  be  freely  salable  and  divisible.     The  owner  was  to  have  full  freedom 
in  burdening  his  land  with  indebtedness.    In  addition,  many  of  the  former 
restrictions  on  inheritance  were  no  longer  to  exist.     In  Prussia  this 
development    reached   its    final   stage   with   the   passage   of   the   Act  of 
1850. 

These  revolutionary  changes  in  the  field  of  land  ownership  were 
accompanied  by  important  changes  in  the  fields  of  tenancy  and  mixed 
tenure.  As  to  tenancy,  the  vast  powers  that  were  yielded  to  the  land 
owner  in  respect  to  the  management  of  his  holding  also  gave  him  vast 
authority  in  his  relationships  with  his  tenants  should  he  decide  to 
lease  his  holding  to  another  person.  In  some  instances  the  owner's 
rights  in  his  relationship  with  his  tenants  were  further  strengthened 
by  special  legislation.  In  the  field  of  mixed  tenures  it  is  noteworthy 
that  in  certain  regions  of  the  German  territory  some  forms  of  this 
type  of  tenure  were  ruled  out  altogether  for  fear  they  might  be  used 
to  revive  the  institution  of  superior  ownership.  This  applied,  above 
all,  to  the  institutions  of  Erbpacht  (hereditary  lease)  and  Erbzins 
(hereditary  rent). 

Although  the  reforms  carried  through  cut  deep  into  the  exist- 
ing order  of  land  tenure  and  brought  about  marked  changes,  they  did 
not  go  so  far  as  to  lift  all  restrictions,  to  rule  out  all  future  bur- 
dens, and  to  establish  private  property  rights  in  land  equivalent  to 
an  absolute  dominion  over  holdings.      Not  even  in  England,   where  the 
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movement  went  further  than  in  any  of  the  other  countries,  did  this 
happen.  In  each  case  the  drive  toward  freedom  of  disposal  in  the  field 
of  landed  property  stopped  in  front  of  the  interests  of  the  State.  Sover- 
eignty was  regarded  as  a  power  entitled  to  impose  restrictions  in  the 
interest  of  public  welfare.  But — and  this  is  important — although  the 
limitations  of  private-property  rights  arising  out  of  the  rights  of 
sovereignty  were  recognized,  emphasis  remained  on  the  privileges  of  the 
private  owner.  Laws  and  courts  defined  private  property  in  highly 
individualistic  terms,  and  many  felt  that  a  completely  unrestricted 
form  of  private  ownership  existed. 

In  opposition  to  the  individualistic-liberalistic  movement,  which 
reached  its  peak  by  the  middle  of  the  nineteenth  century,  there  arose 
several  counter-movements  of  a  social  or  collectivist  nature.  These 
movements  also  reacted  strongly  on  land  tenure,  causing  in  some  in- 
stances changes  not  less  profound  than  the  ones  produced  by  the  indi- 
vidualistic-liberalistic movement.  In  Germany,  where  these  counter- 
movements  became  very  strong,  the  reaction  in  the  field  of  land  tenure 
has    gone    further    than    in   any   other   country   included   in   this  study. 

In  the  field  of  ownership,  the  idea  that  the  private  owner  may  deal 
with  his  property  as  he  pleases  has  been  pushed  more  and  more  into  the 
background,  Instead,  increasing  emphasis  has  been  placed  on  the  social 
function  of  property.  Many  extreme  definitions  of  private  ownership 
have  been  revised.  New  restrictions  have  been  enacted,  some  of  them  in 
the  last  two  decades  of  the  nineteenth  century,  more  of  them  since  1914. 

With  respect  to  tenancy,  numerous  countries  have  passed  laws  de- 
signed to  improve  the  relationship  betv/een  landlord  and  tenant,  In  the 
field  of  mixed  tenure,  some  of  the  tenure  forms  that  had  fallen  into 
disfavor  have  been  revived. 

As  far  as  land  settlement  is  concerned,  the  counter-movements 
mentioned  were  well  under  wa^y  in  the  Eighties  and  Nineties  when  some  of 
the  countries  included  -  England,  Scotland,  Germany  ,  and  Denmark  -  discuss- 
ed the  passage  of  new  land-settlement  legislation.  The  new  land-settle- 
ment schemes  offered  a  good  opportunity  to  introduce  some  of  the  new 
ideas  about  land  tenure.  In  several  instances,  therefore,  they  were 
chosen  to  try  out  these  ideas  on  a  smaller  scale  in  connection  v/ith  the 
creation  of  new  holdings  before  deciding  on  land-tenure  reforms  at  lai-gc. 

There  are  many  farming  aspects  upon  which  restrictions  have  been 
imposed.  The  major  ones  are  (1)  personal  qualities,  activity,  and  resi- 
dence of  the  settler,  (2)  use  of  the  land,  (3)  buildings  and  other  im- 
provements, (4)  sufficiency  and  maintenance  of  equipment,  (5)  transfer 
and  other  assignments  of  land  during  lifetime,  (6)  succession  to  hold- 
ings in  case  of  death,  (7)  financial  matters,  (8)  insurance,  (9)  manage- 
ment, (10)  membership  in  organizations,  and  (11)  accountability  and 
inspection. 
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In  classifying  the  restrictions  on  land  tenure  one  may  therefore 
speak  of  restrictions  on  the  use  of  the  land,  restrictions  on  the  trans- 
fer of  land,  restrictions  on  succession  to  holdings,  etc.  Again,  res- 
trictions on  land  tenure  may  be  distinguished  according  to  the  public 
or  private  sphere  in  which  they  originate.  This  leads  to  public  and 
private  restrictions.  Public  restrictions  may  be  either  informal  or 
formal.  In  the  latter  case  they  are  specifically  laid  down  in  laws, 
decrees,  etc.  Private  restrictions  are  established  by  agreements  be- 
tween private  parties.  They  may  be  specifically  authorized  by  law,  or 
they  may  not.  If  they  are  not  specifically  authorized  by  law,  they 
may  be  established  in  conformity  with  the  principle  of  the  freedom  of 
contract.  Finally,  the  various  restrictions  may  also  be  classified  as 
to  whether  they  are  personal  or  attached  to  the  land.  In  the  English 
law  the  latter  type  of  restrictions  are  called  "covenants  running  with 
the  land." 

The  degree  to  which  various  land-tenure  types  may  become  restricted 
is  likely  to  vary  a  great  deal.  It  may  vary  with  regard  to  the  number 
of  farm  aspects  affected.  Moreover,  it  may  vary  in  regard  to  the  extent 
to  which  the  settler's  rights  of  disposal  over  his  holding  are  restrained 
in  the  field  of  each  farm  aspect.  The  result  is  a  very  diversified 
picture  of  restricted  tenures. 

The  regulation  of  private  restrictions  is  an  important  matter. 
In  the  field  of  ownership  there  is  a  wide  range  of  all  kinds  of  restric-^ 
tions  which  a  land-settlement  agency  may  impose  upon  settlers  in  addition 
to  those  laid  down  by  the  act  of  law.  But  all  these  restrictions  have  to 
come  within  the  general  confines  of  the  law.  In  other  words,  they  must 
be  reasonable  and  not  contrary  to  any  provision  contained  in  the  sta- 
tutes. 
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Chapter  II 
PROVISIONS  FOR  OWNERSHIP 


The  Case  for  Private  Ownership 

Some  of  the  principal  arguments  that  have  been  advanced  in  favor  of 
applying  private  ownership  to  new  holdings  have  been  as  follows:  (1)  it 
is  likely  to  stimulate  initiative  and  interest,  (2)  it  v/ill  encourage 
habits  of  thrift  and  industry,  (3)  it  will  promote  conservation  and  im- 
provement, (4)  it  will  bring  about  a  direct  interest  in  the  land,  and  (5) 
it  offers  an  opportunity  for  future  generations  to  follow  in  the  footsteps 
of  their  predecessors. 

Provisions  in  General 

A  good  many  of  the  land-settlement  acts  passed  during  the  last  60 
or  70  years  in  the  countries  included  in  this  study  mention  ownership  as 
either  the  exclusive  type  or  as  one  of  the  tenure  types  to  be  applied. 
The  Scandinavian  acts  adopted  in  the  period  from  1899  to  the  end  of  the 
World  War  concentrated  on  ownership.  The  Congested  Districts  (Scotland) 
Act  of  1897  is  rather  vague  in  its  reference  to  tenure  matters.  The 
agency  administering  this  Act,  the  Congested  Districts  Board,  at  first 
interpreted  it  to  mean  that  its  settlers  had  to  be  placed  under  ownership 
arrangements.  But  by  1908,  after  an  opinion  had  been  rendered  by  the 
Law  Officers  of  the  Crown,  the  Board  learned  that  it  was  not  bound  ex- 
clusively to  the  granting  of  ownership  titles.  12/ 

Of  course,  new  holdings  held  in  ownership  will  be  governed  not  only 
by  those  provisions  which  are  included  in  land-settlement  legislation, 
but  also  by  those  contained  in  laws,  decrees,  and  ordinances  regulating 
land  tenure  in  general,  to  the  extent  to  which  they  are  not  over-ruled 
by  the  land-settlement  acts.  Each  country  has  m.any  additional  gen- 
eral tenure  provisions  and  some  of  the  rules  they  contain  may  some- 
times be  more  important  than  some  of  the  rules  embodied  in  the  land- 
settlement  acts.  An  enumeration  of  all  these  additional  provisions  is 
not  intended.  Some  of  them,  however,  will  be  referred  to  in  the  more 
detailed  discussion  contained  in  the   following  pages  of  this  chapter. 

Unrestricted  or  Restricted  Ownership 

Whether  unrestricted  or  restricted  ownership  should  be  applied 
in  the  field  of  assisted  land  settlement  has  been  a  matter  of  many 
controversies.     This  question  has  come  up  in  each  of  the  countries  in- 


12/    Compare  Congested  Districts  Board,    11th  Report,    1908-09,    p.  vii. 
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cluded,  but  the  debates  over  it  have  been  particularly  sharp  in  England 
and  Germany. 

The  promotion  of  unrestricted  ownership  has  usually  been  based  on 
the  following  major  assumptions:  (1)  that  any  restraints  placed  on 
property  disposal  will  reduce  the  settler's  interest  and  initiative, 
(2)  that  freedom  of  property  disposal,  in  the  long  run,  will  be  the  best 
way  of  getting  and  keeping  the  most  desirable  type  of  settler  on  the 
land,  (3)  that  the  unhampered  usability  of  land  as  security  will  strength- 
en the  financial  status  of  the  settler,  and  (4)  that  freedom  in  dividing 
or  enlarging  his  land,  in  selling  or  otherwise  disposing  of  his  holding 
is  an  indispensable  element  for  proper  future  readjustments. 

The  proponents  of  restricted  ownership  have  pointed  out  that  some 
very  serious  risks  are  taken  if  a  system  of  absolute  freedom  of  property 
disposal  is  adopted.  They  have  called  attention  to  the  dangers  of 
speculation,  of  over-burdening  with  indebtedness,  of  detrimental  fusions, 
and  of  other  undesirable  developments.  They  have  felt  that  neither  pri- 
vate nor  state  land-settlement  agencies  should  risk  these  possibilities. 
Could  it  not  easily  happen,  they  have  asked,  if  a  public  agency  concerned 
with  the  settlement  of  low-income  families  under  considerable  financial 
and  other  assistance  should  turn  over  the  holdings  to  these  families  with- 
out any  proper  safeguards,  that  after  a  certain  time  they  would  slide  back 
into  the  same  deplorable  conditions  in  which  they  were  when  land  settle- 
ment was  undertaken  to  help  them?  Is  not  the  State  entitled  to  retain 
control  over  the  fate  of  its  holdings,  after  a  considerable  amount  of 
public  money  has  been  spent  on  them? 

These  and  other  considerations  have  been  instrumental  in  bringing 
about  provisions  for  restricted  ownership.  They  have  led  to  legis- 
lation authorizing  it  specifically,  and  they  have  caused  the  adoption 
of  this  type  of  ownership  by  administrators  in  cases  in  which  they  re- 
ceived broad  powers  for  selling  newly-created  holdings. 

Nature  of  Ownership  Restrictions 

Qualities,  Activity,  and  Residence  of  Owner 

That  the  owner  must  be  able  to  manage  his  holding  in  a  satis- 
factory way  has  been  required  in  all  of  the  countries  included  in  this 
study  wherein  restricted  ownership  has  been  used.  The  early  English 
laws  speak  of  the  requirement  of  "proper  cultivation."  The  English 
Small  Holdings  and  Allotments  Act  of  1926  says  that  the  holding  shall  be 
cultivated  by  the  owner  "in  accordance  with  the  rules  of  good  husbandry 
as  defined  in  the  Agricultural  Holdings  Act  of  1923." 

The  rules  of  good  husbandry  have  been  defined  in  Section  57  of  the 
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Act  of  1923  as  follows:  13/ 

"'Rules  of  good  husbandry'  means  (due  regard  being 
had  to  the  character  of  the  holding)  so  far  as  is  prac- 
ticable having  regard  to  its  character  and  position  — 

(a)  the  maintenance  of  the  land  (whether  arable, 
meadow,  or  pasture) ,  clean  and  in  a  good  state 
of  cultivation  and  fertility,  and  in  good 
condition;  and 

(b)  the  maintenance  and  clearing  of  drains,  em- 
bankments, and  ditches;  and 

(c)  the  maintenance  and  proper  repair  of  fences, 
stone  walls,  gates,  and  hedges;  and 

(d)  the  execution  of  repairs  to  buildings,  being 
repairs  which  are  necessary  for  the  proper  cul- 
tivation and  working  of  the  land  on  which 
they  are  to  be  executed;  and 

(e)  such  rules  of  good  husbandry  as  are  generally 
recognized  as  applying  to  holdings  of  the  same 
character  and  in  the  same  neighbourhood  as  the 
holding  in  respect  of  which  the  expression  is 
to  be  applied; 

"Provided  that  the  foregoing  definition  shall  not 
imply  an  obligation  on  the  part  of  any  person  to  main- 
tain or  clear  drains,  embankments,  or  ditches,  if  and 
so  far  as  the  execution  of  the  works  required  is  ren- 
dered impossible  (except  at  prohibitive  or  unreasonable 
expense)  by  reason  of  subsidence  of  any  land  or  the 
blocking  of  outfalls  which  are  not  under  the  control  of 
that  person,  or  in  its  application  to  land  in  the  oc- 
cupation of  a  tenant  imply  an  obligation  on  the  part 
of  the  tenant  — 

(i)  to  maintain  or  clear  drains,  embankments,  or 
ditches,  or  to  maintain  or  properly  repair 
fences,  stone  walls,  gates,  or  hedges,  where 
such  work  is  not  required  to  be  done  by  him 
under  his  contract  of  tenancy;  or 

(ii)  to    execute    repairs    to   buildings   which  are 


15/    Quoted   in  Spencer,  Aubrey  John,  The  Small  Holdings  and  Allotments 
Acts,  1908-26,  Third  Edition,  London,  1927,  p.  199. 
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not  required  to  be  executed  by  him  under  his 
contract  of  tenancy." 

The  Danish  Act  of  1899  says  that  "the  soil  of  the  holding  must  be 
cultivated  in  the  customary  manner."     (Par,  17) 

In  Germany,  if  the  settler's  holding  is  to  become  and  remain  an 
"Erbhof"  under  the  regulations  of  the  German  Hereditary  Holdings  Act  of 
1933,  the  owner  must  be  "bauernfaehig"  —  that  is,  he  must  qualify  as  a 
peasant.  In  order  to  qualify  as  a  peasant  under  this  Act,  the  settler  is 
required  to  meet  the  following  standards:  (1)  he  must  be  of  German  blood, 
(2)  he  must  be  a  German  citizen,  (3)  he  must  be  an  honorable  person,  and 
(4)  he  must  be  capable  of  managing  his  holding  in  an  orderly  way  (par.  12, 
13,  15).    This  German  rule  evidently  goes  further  than  any  of  the  others. 

As  far  as  the  activity  of  the  owner  is  concerned,  it  is  noteworthy 
that  in  all  cases  of  restricted  ownership  the  settler  has  been  required  to 
operate  the  holding  personally.  The  reason  for  this  requirement  is  very 
obvious.  Absentee  ownership  is  not  wanted  among  the  operators  of  newly 
developed  small  holdings. 

Likewise  with  a  view  to  avoiding  absentee  ownership,  it  has  been 
usual  to  require  that  the  settler  shall  reside  permanently  on  the  holding. 
In  ruling  on  the  last  two  points  some  of  the  laws  have  spoken  as  follows: 

"The  holding  shall  be  cultivated  by  the  owner  ..." 
(English  Act  of  1892,  Section  9  -  (1)  (c));  "the  grant- 
or is  entitled  to  order  the  homesteader  to  transfer  the 
holding  to  him,  if  the  homesteader  does  not  permanent- 
ly operate  or  live  on  the  holding  himself."  (German 
Homestead  Act  of  1920,  par.  12);  "there  must  be  a 
clause  in  the  deed  of  mortgage  stating  that,  if  the 
owner  moves  from  the  holding,  the  loan  may  be  recalled 
after  six  months'  notice."  (Danish  Act  of  1899,  par. 
16) ;  "the  owner  ....  shall  reside  permanently  in  the 
dwelling  house  comprised  in  the  holding."  (English 
Act  of  1931,  Section  12  -  (1)  (a)) 

Use  of  Land 

One  of  the  most  important  restrictions  on  the  use  of  land  is  that 
the  land  of  the  holding  must  be  used  only  for  agricultural  purposes. 
This  rule  has  been  commonly  applied.  Note,  for  instance,  the  English 
Small  Holdings  Act  of  1892: 

"the  holding. . .  shall  not  be  used  for  any  purpose 
other  than  agriculture."  (Section  9  -  (1)  (c))  Simi- 
larly the  Danish  Act  of  1899  and  later  acts  state:  "The 
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land is  to  be  used  for  agricultural  purposes."    (Act  oi" 
1899,  par.  17) 

Apart  from  insisting  upon  the  use  of  the  land  for  agricultural 
purposes,  in  some  instances  reservations  have  been  made  as  to  the  taking 
away  of  parts  of  the  land  through  mineral  exploitation  and  otherwise. 
Thus,  the  English  Act  of  1919  says: 

"Land  acquired  by  a  County  Council  under  the  principal 
act  shall  .  .  .,  where  sold  .  .  for  small  holdings,  be 
sold  .  .  .  ,  except  where  the  Board  of  Agriculture  and 
Fisheries  for  any  special  reason  otherwise  direct,  sub- 
ject to  a  reservation  of  all  minerals  vested  in  the 
Council."    (Section  11  -  (1)) 

A  rental  holding  contract  used  by  the  German  land  settlement  agency 
"Landbank"  contains  the  following  stipulation  concerning  stones,  sand, 
etc.  : 

"Until  the  purchaser  has  been  entered  as  owner  in 
the  Land  Register,  seller,  or  with  the  consent  of  the 
Kulturamt,  also  other  participating  parties,  shall  be 
entitled  to  take  from  the  land,  without  compensation, 
stones,  gravel,  sand,  loam  and  clay  for  the  purposes 
of  creating  rental  holdings.  The  places  where  these 
parts  are  taken  must,  however,  be  releveled  and  compen- 
sation must  be  paid  for  any  crop  damage  or  damage  caused 
by  delaying  cultivation."    (Par.  6) 

Buildings  and  Other  Improvements 

Taken  altogether,  restrictions  of  this  group  have  covered  practical- 
ly every  phase  of  the  question  of  buildings  on  small  holdings.  They  have 
referred  to  the  problems  of  whether  any  buildings  should  be  erected,  what 
kind  of  buildings  should  be  erected,  the  location,  the  number,  the  qual- 
ity, the  use,  and  the  maintenance  of  the  buildings. 

Apparently  to  prevent  the  erection  of  a  building  where  a  person  to 
whom  a  new  holding  is  assigned  already  has  a  satisfactory  dwelling  house 
in  its  neighborhood,  the  following  rule  vms  written  into  the  English  Act 
of  1892  and  later  acts  of  the  same  group: 

"In  the  case  of  any  holding  on  which,  in  the  opin- 
ion of  the  County  Council  a  dwelling  house  ought  not  to 
be  erected,  ...  no  dwelling  house  shall  be  erected 
without  the  consent  of  the  County  Council."  (Section 
9  -  (g)) 
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The  main  intent  and  purpose  of  restrictions  on  the  number  of  dwell- 
ings to  be  erected  on  the  holdings  seem  to  have  been  to  prevent  the  crea- 
tion of  summer  colonies,  social  resorts,  etc.,  and  to  keep  the  interests 
of  the  settler  confined  to  agriculture.  Samples  of  such  restrictions  may 
be  found  in  the  Danish  and  English  acts.  Thus  the  Danish  act  of  1899 
states:  "The  loan  upon  the  landed  property  may  be  recalled  ...  if  the 
owner  .  .  .  builds  a  house  for  renting  purposes  on  the  premises  of  the 
holding."     (Par.  16) 

The  English  act  of  1892  rules  that  "not  more  than  one  dwelling 
house  shall  be  erected  on  the  holding."  (Section  9  -  (d) )  To  this  the 
Act  of  1926  adds  "unless  in  the  opinion  of  the  Council  additional  ac- 
commodation is  required  for  the  proper  cultivation  of  the  holding." 
(Section  6  -  (1)   (d) ) 

Finally,  to  give  some  examples  of  obligations  as  to  the  place, 
quality,  and  maintenance  of  the  buildings,  the  following  passages  of 
English,    Norwegian,    and    Danish    land-settlement    acts    may    be  quoted: 


"that  any  dwelling  house  erected  on  the  holding 
shall  comply  with  such  requirements  as  the  County 
Council  may  impose  for  securing  healthiness  and  freedom 
from  overcrowding"  (English  Act  of  1892,  Section  9-(l) 
(e)  and  subsequent  acts) 

"the  owner  is  required  ...  to  maintain  houses 
and  fences  in  good  condition"  (Norwegian  Act  of  1903, 
par.  23) 

"Buildings  are  to  be  kept  in  proper  condition" 
(Danish  Act  of  1899,  par.  17) 

Sufficiency  and  Maintenance  of  Equipment 


In  connection  with  the  equipment  of  new  holdings  it  has  been  cus- 
tomary to  require  that  sufficient  equipment  be  placed  on  the  holding 
and  that  this  equipment  be  kept  in  proper  condition. 

Transfer  and  Other  Assignments  of  Land  During  Lifetime 


Measures  in  this  field  have  been  concerned  chiefly  with  the  main- 
tenance of  the  holdings  in  their  original  set-up  and  the  prevention  of 
speculation.  Limitations  have  been  imposed  on  subdivision,  enlarge- 
ment, amalgamation,  consolidation,  selling,  leasing,  and  similar  deal- 
ings. 
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To  quote  from  the  Danish  Act  of  1899: 

"Property  must  not  be  subdivided  or  combined  with 
other  land  or  consolidated  unless  such  action  is  ap- 
proved by  the  Secretary  of  Agriculture.  The  Secretary 
will  approve  only  if  an  application  has  been  recommend- 
ed by  the  Parish  Council.  Subdivision  can  only  be  ap- 
proved if  general  economic  conditions  and  the  general 
settlement  plan  of  the  municipality  or  similar  circum- 
stances make  it  desirable  to  use  the  land  in  question 
otherwise  than  originally  granted,  wholly  or  in  part. 
Consent  may  be  given  to  join  the  plot  to  other  land  if 
circumstances  make  it  seem  advisable  to  grant  the  wish 
of  the  holder  concerned  to  extend  the  scope  of  his  work. 
However,  the  holding  thus  formed  must  not  exceed  the 
maximum  size  mentioned  and  the  whole  plot  is  then  to  be 
considered  and  registered  as  coming  under  the  rules  of 
the  present  law.  Permission  to  exchange  a  plot  or  part 
of  a  plot  for  another  plot  may  be  granted  if,  by  such 
consolidation,  a  more  appropriate  holding  will  be  es- 
tablished. If  a  plot  is  to  be  exchanged  for  another 
plot  and  the  obligations  are  to  be  transferred  in  con- 
formity with  this  law,  assurance  must  be  given  that  the 
plot  to  which  the  liabilities  are  transferred  is  just 
as  good  and  serves  the  same  purposes  as  the  plot  upon 
which  the  obligations  rested  before.  The  conditions 
for  the  settlement  of  the  debts  to  the  Treasury  in  con- 
nection with  subdivision,  combination  and  consolidation 
are  to  be  fixed  by  the  Secretary  of  Agriculture  upon 
recommendation  from  the  County  Committee."     (Par.  19) 

Later  Danish  land-settlement  acts  contain  similar  provisions.  In 
addition,  attention  may  be  called  to  two  more  recent  Danish  enactments 
dealing  with  land  tenure  in  general.  These  are  the  laws  Nos .  106  and 
108,  adopted  on  April  3,  1925.  Law  No.  106  provides  that  all  agricul- 
tural holdings  comprising  an  area  of  at  least  one  hectare  and  having  an 
assessed  land  value  of  at  least  1,000  crowns  are  to  be  maintained  as  in- 
dividual holdings.  The  other  act  provides  that  parcels  of  land  shall  not 
be  detached  from  agricultural  holdings  without  the  consent  of  the  Secre- 
tary of  Agriculture,  and  it  regulates  the  enlargement  and  amalgamation  of 
small  holdings. 

In  the  German  Homestead  Act  of  1920  the  following  restrictions 
occur: 

"The  homestead  shall  not  be  subdivided  or  sold  in 
part  without  the  consent  of  the  land  settlement  agency." 
.    .    .    .   "State  agencies  administering  the  creation  of 
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homesteads  (under  state  homestead  acts)  may  rule  that 
the  enlargement,  partitioning,  the  selling  and  the 
placement  of  financial  burdens  on  the  homestead  as  well 
as  the  selling  of  parts  of  the  homestead  shall  be  sub- 
ject to  the  approval  of  a  public  agency."  (Reich  Home- 
stead Act  of  1920,  paragraphs  9  and  22) 

Selling  the  entire  holding  is  allowed  under  the  Reich  Homestead  Act 
of  1920.  However,  if  the  settler  sells,  the  land-settlement  agency  has 
the  right  of  preemption.  This  right  of  preemption  also  applies  to  forced 
sales  (par.  11) . 

The  same  German  Act  provides  furthermore  that: 

"the  forced  sale  of  a  homestead  because  of  a  per- 
sonal financial  obligation  shall  not  be  allowed.  If 
the  homesteader  was  in  debt  when  he  acquired  the  home- 
stead, forced  sale  may  be  requested  by  entry  of  a  mort- 
gage within  one  year  after  the  date  of  acquisition. 
Should  the  debt  not  have  been  terminated  within  five 
years  after  the  entry  of  a  mortgage,  foreclosure  may 
be  requested."  (Par.  20) 

No  foreclosure  procedure  is  allowed  under  the  German  Hereditary 
Holdings  Act  of  1933.  Forced  sales  of  agricultural  products  produced 
on  the  holdings  are  allowed  only  under  certain  reservations.  In  the 
first  place,  the  procedure  can  be  started  only  after  the  title  to  fore- 
close has  been  given  to  the  local  peasant  leader  one  month  in  advance. 
In  the  second  place,  agricultural  products  which  are  appurtenances  of  the 
holding  or  are  needed  for  the  subsistence  of  the  holder  or  his  family 
are  excluded  entirely. 

Similarly,  the  Danish  Act  of  1899  provides  that  the  property  of 
the  settler  cannot  be  distrained,  seized,  or  sequestrated  for  personal 
debt  contracted  by  the  owner  or  anybody  on  his  behalf,  unless  the  consent 
of  the  Minister  of  Agriculture  has  first  been  granted  (par.  15) . 

The  English  Act  of  1892  contains  the  provision  "that  the  holding 
shall  not  be  divided,  subdivided,  assigned,  let  or  sublet  without  the 
consent  of  the  county  council."  (Section  9  -  (1)  (b))  Similar  provisions 
are  in  the  later  English  land-settlement  acts. 

Attention  may  be  drawn  also  to  the  following  provision  of  the 
Danish  Act  of  1899: 

"If  the   owner  desires,    during  his   lifetime,  to 
transfer   the   whole   property   to   another  person,  the 
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purchaser  can  take  the  place  of  the  owner  as  regards 
the  liabilities  to  the  Treasury,  if  he  fulfills  the 
conditions  mentioned  above.  14/  Certain  of  the  con- 
ditions may  be  waived  if  it  is  desired  to  transfer  the 
property  to  a  son  or  a  son-in-law,  or  a  child  of  either. 
A  transfer  of  the  property  to  a  person  who  does  not  ful- 
fill these  conditions  can  only  be  effected  if  the  debt 
to  the  Treasury  is  fully  paid  at  once.  However,  the 
property,  having  been  transferred,  shall  still  be 
considered  a  plot  under  the  regulations  of  the  present 
law." 

Financial  Matters 

One  type  of  restrictions  of  this  group  has  been  concerned  with  the 
possibility  and  the  extent  to  which  owner-settlers  shall  be  entitled  to 
place  debt  charges  on  their  land  in  connection  with  their  financial 
dealings  with  parties  other  than  the  land-settlement  agency.  The  other 
type  of  financial  restrictions  has  been  related  to  the  question  whether 
the  settler  should  be  allowed  to  wipe  out  entirely  the  debt  charge  placed 
on  his  land  by  the  land-settlement  agency.  In  the  first  instance,  the 
purpose  of  the  restrictions  has  been  to  prevent  excessive  indebtedness  on 
the  part  of  the  settler.  In  the  other  instance,  the  aim  has  been  to 
maintain  a  close  relationship  between  the  land-settlement  agency  and  the 
settler  and  thereby  to  facilitate  the  enforcement  of  other  restrictions. 
The  former  type  of  restrictions  has  been  widely  applied.  The  latter  one 
has  occurred  in  connection  with  German  land  settlement. 

To  limit  the  possibility  and  extent  to  which  owner-settlers  shall 
be  free  to  burden  their  holdings  with  debt  charges  in  their  dealings  with 
parties  other  than  the  land-settlement  agency,  the  Danish  Act  of  1899 
says  that  "the  property  including  livestock  and  equipment  shall  not  be 
charged  with  other  mortgages  as  long  as  the  indebtedness  of  the  settler 
to  the  Treasury  exceeds  one-half  of  the  original  mortgage  loan  value  of 
the  property."  (Par.  15)  This  strict  rule  remained  until  1909.  In  a 
new  land-settlement  act  of  that  year  and  in  later  legislation,  it  was 
left  out  in  favor  of  holdings  subsequently  established.  It  remained  in 
force  for  holdings  previously  established,  but  for  these  holdings  too  it 
was  finally  dropped  by  act  No.  105  of  April  4,  1928. 

The  German  Homestead  Act  of  1920  states  that  the  burdening  of 
homesteads  through  debt  charges  is  subject  to  the  approval  of  the  agency 
establishing  the  homesteads  {par.  17)  .  In  this  Act  it  is  further  pro- 
vided that  a  limit  may  be  entered  in  the  land  register  as  to  the  financial 


14/  The  conditions  referred  to  are  the  standards  to  be  applied  in  con- 
nection with  the  selection  of  settlers. 
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burden  that  may  be  placed  on  the  land  (par.  18).  Holdings  falling  under 
the  German  Hereditary  Holdings  Act  of  1933  are  not  subject  to  debt 
charges    (par.  37)  . 

As  far  as  the  question  of  the  terminability  of  the  annuity  charge 
placed  on  the  holding  is  concerned,  the  Prussian  land-settlement  act  of 
1886  provides  that  the  terminability  of  the  annuity  charge  on  the  holding 
is  to  be  subject  to  the  approval  of  both  seller  and  purchaser.  The 
same  provision  is  contained  in  the  Prussian  land-settlement  act  of  1890. 
The  Prussian  Act  of  1891,  furthermore,  stipulates  that  the  complete  re- 
demption of  the  annuity  by  cash  payment  can  be  effected  only  with  the 
approval  of  the  public  land-settlement  authorities.  It  is  interesting  to 
observe  that  the  Prussian  general  legislation  existing  at  the  time  when 
the  Act  of  1886  and  the  Acts  of  1890  and  1891  were  adopted  did  not  permit 
exclusion  of  the  terminability  of  an  annuity  for  a  period  of  longer  than 
30  years.  But,  by  making  the  terminability  of  the  annuity  subject  to  the 
approval  of  both  seller  and  purchaser,  these  acts  authorize  the  establish- 
ment of  a  perpetual  rentcharge. 

The  English  Act  of  1892  also  permits  the  creation  of  a  perpetual 
rentcharge,  as  shown  in  the  following  provision: 

"A  portion  representing  not  more  than  one-fourth 
of  the  purchase  money  may,  if  the  county  council  think 
fit,  be  secured  by  a  perpetual  rentcharge  which  shall 
be  redeemable  in  manner  directed  by  section  forty-five 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  with 
respect  to  rentcharges  to  which  that  section  applies." 
(Section  6  -  (4) ) 

In  this  case,  however,  as  the  respective  section  in  the  Act  of  1881 
states,  the  settler  is  not  dependent  upon  the  consent  of  the  land- 
settlement  agency  if  he  wants  to  redeem  the  charge.  The  land-settlement 
agency  is  required,  on  the  request  of  the  owner  of  the  land,  to  certify 
the  amount  of  money  in  consideration  of  which  the  rent  may  be  redeemed, 
and  to  allow  the  redemption  after  the  serving  of  one  month's  notice.  This 
provision  of  the  Act  of  1892  was  repeated  in  the  Acts  of  1907  and  1908, 
but  was  not  reenacted  in  1926. 

In  this  connection,  a  certain  section  in  the  Danish  Act  of  1899 
reads  as  follows; 

"The  loan  from  the  State  Treasury,  in  accordance 
with  the  present  law,  cannot  be  granted  to  anybody  on 
more  than  one  property.  The  person  who  transfers  to 
another  person  the  property  with  which  he  has  been  en- 
trusted in  accordance  with  the  present  law  cannot  re- 
peatedly benefit  by  the  law." 
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This  provision  seems  to  be  primarily  designed  to  serve  as  a  v/eapon  ; 
against  speculation.  | 

Insurance 

Under  the  Danish  land-settlement  act  of  1934  the  owner  is  under 
obligation  to  keep  the  buildings  on  the  holdings  and  all  the  necessary 
chattel  insured  at  their  full  value  against  fire.     As  to  the  buildings,  ' 
the  Act  says  further  that  they  must  be  insured  with  an  insurance  company  i 
recognized  by   the  State. 

Insurance  requirements  of  this  sort  have  been  customary  where  re- 
stricted ownership  has  been  applied. 

1 

Management 

1 

A  contract  used  by  one  of  the  German  public-service  land-settlement 
agencies  speaks  of  the  obligation  of  the  purchaser  to  use  the  services  of 
the  farm-management  advisory  agencies  suggested  by  the  seller,  and  to 
follow  the  instructions  given  by  such  institutions.  With  respect  to 
fruit  plantings,  it  requires  the  purchaser  to  apply  for,  and  to  take  the 
advice  of,  a  fruit  expert  of  the  Chamber  of  Agriculture;  with  respect  to 
livestock  it  requires  him  to  apply,  upon  request  of  the  Agricultural 
Improvement  Authorities,  for  inclusion  in  the  tuberculosis-eradication 
program  of  the  Chamber  of  Agriculture.  j 

Membership  in  Organizations 

In  Germany  purchasers  of  new  holdings  have  often  been  required  to  •■. 
join  this  or  that  organization  either  because  their  membership  is  needed 

as  part  of  the  community-organization  plan  or  because  of  other  reasons.  j 

Organizations   in  which  their  membership  has  been  required  include  co-  j 

operative  purchasing,  selling,  and  credit  associations,  general  farm  ^ 
organizations,    livestock  breeding   clubs,    seed   improvement   clubs,  and 

agricultural  experiment  associations.  j 

i 

Succession  to  Holding  in  Case  of  Death  j 

\ 

Two  restrictions  are  of  great  interest.     One  is  the  English  pro-  ] 
vision    excluding   divisibility    in    connection   with   disposal    at   death.  ■ 
The  other  is  the  German  "Anerbenrecht , "  which  may  be  called  the  rule  of 
one  heir  and  indivisibility. 

The  English  provision,  as  worded  in  the  Act  of  1892,  says:  ' 

"If  on  the  decease  of  the  owner  while  the  holding  | 
is  subject  to  the  conditions  imposed  by  this  section,  i 
the  holding  would,  by  reason  of  any  devise,  bequest,  j 

i 
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intestacy,  or  otherwise,  become  subdivided,  the  council 
may  require  the  holding  to  be  sold  within  twelve  months 
after  such  decease  to  some  one  person,  and  if  default 
is  made  in  so  selling  the  holding,  the  council  may 
cause   the  holding   to  be   sold."      (Section  9  -  (3)) 

This  rule  is  also  included,  without  any  change  in  wording,  in  the  Small 
Holdings  and  Allotments  Act  of  1926. 

In  the  Prussian  part  of  Germany,  the  rule  of  one  heir  and  in- 
divisibility was  introduced  for  certain  holdings  by  an  act  of  1896. 
This  act  was  designed  to  apply  to  rental  holdings  (Rentengueter)  estab- 
lished through  the  intermediary  of  the  Prussian  land-settlement  authori- 
ties under  the  acts  of  1890  and  1891  and  for  small  holdings  created 
under  the  Land  Settlement  Act  for  Posen  and  West  Prussia  of  1886.  Under 
the  German  Hereditary  Holdings  Act  of  1933,  all  small  holdings,  falling 
into  the  class  of  farms  regulated  by  the  act,  are  subject  to  "Anerben- 
recht"   no  matter  in  which  part   of  the  country  they  are  established. 

The    following   interesting   provisions    regulating    the  succession 
to  new  holdings  in  case  of  death  are  contained  in  the  Danish  Act  of  1899: 

"If  the  owner  dies,  his  widow  can  take  his  place 
as  regards  his  obligations  to  the  Treasury,  provided 
she  desires  to  keep  the  property,  but  if  the  widow 
marries  again,  the  property  can  only  be  kept  if  the 
husband  fulfills  the  conditions  mentioned  above. 

"The  rules  contained  in  ordinance  of  May  13th, 
1769,  Section  5,  and  later  publications  concerning  the 
testamentary  right  of  freeholders  shall  also  apply  as 
regards  testamentary  dispositions  concerning  these 
houses.  If  the  testamentary  right  is  applied  to  the 
advantage  of  one  of  the  children,  the  person  who  is  to 
inherit  the  house  with  plot  according  to  the  decision 
of  the  cottager  and  his  wife,  may  replace  the  testator 
as  regards  his  obligations  to  the  Treasury,  but  only 
if  the  sum  which  the  heir  has  to  pay  to  the  estate  and 
the  co-heirs  for  taking  over  the  property  has  not  been 
fixed  in  the  will  higher  than  an  amount  corresponding 
to  what  has  been  paid  by  the  testator  as  repayment  of 
the  mortgage  debt  at  the  time  the  heritage  took  place. 

"If  the  transferee  does  not  himself  possess  means 
to  pay  the  amount  he  has  to  pay  to  the  co-heirs,  a  mort- 
gage on  the  property  may  be  given  to  the  latter  after 
the  Treasury,  provided  that  they  submit  to  reasonable 
terms    as    regards    charging    interest    and  repayment. 


-24- 


These    terras   shall    first   be   approved   by   the  County 
Committee . 

"If  there  are  legitimate  heirs  to  the  deceased, 
who  fulfill  the  conditions  laid  down,  the  testamentary 
right  can  only  be  applied  to  the  benefit  of  one  of 
these. 

"If  the  person  to  whom  the  property  has  been  left 
by  will  does  not  wish  to  become  owner  of  the  property, 
or  if  no  decision  has  been  laid  down  to  this  effect  by 
will,  one  of  the  heirs  may  replace  the  deceased  as  re- 
gards his  obligations  to  the  Treasury,  provided  that  he 
fulfills  the  conditions  and  makes  an  agreement  with  his 
co-heirs  for  taking  over  the  property. 

"If  the  property  is  sold,  the  Minister  of  Agri- 
culture may  permit  the  buyer  to  replace  the  deceased  as 
regards  his  obligations  to  the  Treasury."  (Par- 
graphs  21,  22,  23) 

The  Danish  Land  Settlement  Act  of  1934  provides; 

"The  owner  of  the  holding  has  the  right  to  will  his 
property  to  any  of  his  children  whom  he  may  think  best 
fit  to  take  it  over  and  to  fix  the  value  of  the  proper- 
ty. If  there  are  no  next  of  kin  he  cannot  dispose  at 
will  of  the  property  on  which  there  are  state  loans. 
The  successor  must  show  that  he  has  the  qualifications 
as  mentioned  in  paragraph  4  of  this  law."  (Chapter  VI, 
Section  30) 

Other  Items 

In  addition  to  the  restrictions  mentioned  under  the  preceding  sub- 
headings a  few  others  may  be  stated.  They  refer  to  the  sale  of  alcoholic 
beverages,  the  tempo  at  which  the  holding  has  to  be  developed  by  the 
settler,  access  to  the  holding  for  inspection,  and  the  attachment  of 
servitudes . 

The  sale  of  alcoholic  beverages  has  been  prohibited  in  German  and 
English  contracts. 

As  to  the  tempo  of  development,  a  contract  used  by  the  Prussian 
Land  Settlement  Commission  for  Posen  and  West  Prussia  stipulates  that 
the  purchaser  of  the  property  is  bound,  within  1  year  after  the  trans- 
fer, to  develop  his  land  into  a  productive  holding  on  an  economic  basis, 
to  build  on  the  site  indicated  by  the  State,  and  to  procure  the  necessary 
cattle  and  implements. 
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As  to  access  to  the  holding  for  inspection,  it  has  been  customary 
to  require  the  purchaser  to  allow  at  any  time  the  officials  of  the  land- 
settlement  agency,  or  persons  representing  it,  to  enter  the  land  and  the 
buildings  erected  on  it. 

Extent  and  Form  of  Restrictions 

In  imposing  restrictions,  the  establishers  of  new  small  holdings 
have  not  been  limited  to  the  terms  specifically  authorized  in  the  land- 
settlement  acts.  They  have  been  free  to  add  other  restrictions  to  an 
extent  determined  by  how  far  their  particular  national  legislation  govern- 
ing the  traffic  with  landed  property  and  other  matters  would  allow  them 
to  go.  In  many  cases,  the  establishers  of  new  holdings  have  actually 
gone    beyond    the    land-settlement    acts    and    imposed    additional  terms. 

The  specifically  authorized  ownership  conditions  have  been  imposed 
either  by  the  acts  themselves,  or  under  legislative  provisions  permitting 
the  parties  involved  in  land-settlement  operations  to  agree  to  certain 
limitations  and  obligations,  or  by  both  procedures.  In  Germany,  the  Prus- 
sian acts  of  1886,  1890,  and  1891  contain  only  provisions  authorizing 
the  parties  involved  to  agree  to  certain  ownership  limitations.  Later 
acts,  however,  include  various  restrictions  effective  by  act  of  law. 
On  the  other  hand,  both  the  earlier  and  later  land-settlement  acts  of 
England,  Denmark,  Norway,  and  Sweden  have  imposed  numerous  restrictions 
directly. 

In  some  cases,  the  conditions  have  been  imposed  directly  through 
their  inclusion  in  the  sales  terms.  In  other  cases,  they  have  been  placed 
indirectly  through  their  appearance  in  financial  agreements.  In  still 
other  cases,  they  have  been  established  through  both  sales  terms  and 
financial  agreements.  An  example  of  the  direct  form  of  restrictions 
through  sales  conditions  are  the  restrictions  mentioned  in  the  English 
land-settlement  acts.  Representative  of  the  indirect  establishment  of 
restrictions  or  obligations  through  loan  terms  are  the  respective  pro- 
visions of  the  Danish,  Norwegian,  and  Swedish  land-settlement  acts. 
Many  illustrations  of  the  third  type  of  procedure  are  contained  in  the 
German  land-settlement  laws  and  contracts. 

Duration  of  Restrictions 

There  have  been  two  schools  of  thought  with  respect  to  the  duration 
of  the  restrictions  placed  upon  ownership.  One  school  has  advocated 
making  these  conditions  temporary.  The  other  has  insisted  upon  the  neces- 
sity of  maintaining  certain  restrictions  permanently.  The  idea  of  tempo- 
rary restrictions  has  been  applied  in  England  and,  with  few  exceptions, 
in  the  Scandinavian  countries.  In  Germany,  however,  steps  have  been 
taken  to  make  certain  important  restrictions  permanent.     Those  who  have 
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proposed  the  successive  application  of  restricted  and  unrestricted  owner-  j 

ship  seem  to  reason  as  follows:     the  risks  involved  in  the  granting  of  ■ 

freedom  of  property  disposal,  as  allowed  by  the  law  in  the  general  field  j 
of  land  tenure,   are  certainly  too  great  when  the  settlers  enter  their 

holdings.       But,  after  a  certain  time,   these  risks  become  much  smaller  t 

so  that  they  may  be  disregarded  or  will  be  offset  by  the  advantages  of  ■ 
unrestrained  ownership. 

Where  the  decision  has  been  reached  to  make  the  restrictions  tempo-  ' 
rary,  the  duration  of  the  conditions  either  are  identical  with  the  period 
of  indebtedness  or  they  last  for  a  certain  number  of  years,  regardless  of 
whether  or  not  the  purchaser  pays  up  all  the  installments  of  the  pur- 
chase money  within  that  period. 

I 

Under  the  English  Small  Holdings  Act  of  1892,  the  restrictions  men- 
tioned in  the  act  were  to  be  in  effect  for  20  years  from  the  date  of 
the  sale  and  thereafter  so  long  as  any  part  of  the  purchase  money  remained 
unpaid,  This  provision  was  later  changed  to  40  years  from  the  date  of  the  j 
sale  and  thereafter  so  long  as  the  holding  remains  charged  with  a  termin- 
able annuity.  j 

In  Germany,  under  the  Prussian  Act  of  1896,    the  land-settlement 
holdings  falling  under  its  provisions  are  to  remain  subject  to  the  rule  of 
one  heir  and  indivisibility  of  the  property  (Anerbenrecht)  even  after  the  j 
Obligation  of  paying  annuities  ha§  be§n  terminated:  j 

As  far  as  Denmark  is  concerned  it  is  noteworthy  that  in  accordance 

with  paragraph  34  of  the  Act  of  1899,  the  Treasury,  after  having  ordered  j 

foreclosure,  should  it  prefer  to  sell  the  property,  may  do  so  without  any  | 

regard  to  the  restrictions  mentioned  in  the  law,  j 

Relaxation  or  Dispensation  of  Restriction s  | 

Many  of  the  restrictions  and  obligations  imposed  upon  owners  have  • 
been  made  flexible  in  order  to  render  them  adjustable  to  particular  con- 
ditions.    This  has  usually  been  done  by  authorizing  the  administrative  | 
agencies  to  relax  the  restrictive  conditions  or  to  permit  their  omission 
if  they  deem  such  action  to  be  appropriate.     The  English  acts  of  1892,  | 
1908,  and  1926,  for  instance,  authorize  the  county  council,  under  special  ^ 
circumstances,    to  be  recorded  in  their  minutes  to  sell  a  small  holding  ; 
free  from  any  of  the  conditions  im.posed  by  the  acts.     Under  the  Act  of  j 
1926,   such  action  is  subject  to  the  approval  of  the  Minister  of  Agri-  ■ 
culture  in  the  case  of  holdings  in  respect  to  which  a  contribution  is 
payable  by  the  Minister.    The  Minister,  in  giving  his  consent  to  any  such 
relaxation  or  dispensation,  may  impose  such  terms  as  he  thinks  fit,  in-  ■ 
eluding  a  requirement  as  to  the  consideration  to  be  charged,  and  the  ap-  | 
plication  thereof  in  whole  or  in  part  in  satisfaction  of  any  contribution  j 
payable  by  him  (Section  6  -  (1)).  i 
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In  Germany,  under  the  Prussian  Act  of  1890,  the  land-settlement 
authorities  may  allow  a  settler  to  subdivide  or  sell  part  of  his  hold- 
ing, if  such  procedure  is  in  the  interest  of  the  public.  They  may 
exempt  a  settler  from  the  building  and  equipment  requirements,  provided 
that  the  continuation  of  the  economic  independence  of  the  holding  is  not 
deemed  advisable  from  the  standpoint  of  public  interest.  In  addition, 
under  the  Prussian  Act  of  1891,  the  land-settlement  authorities  are  per- 
mitted to  approve  of  the  redemption  of  the  annuity  payments  prior  to  the 
expiration  of  the  first  10  years,    if  they  feel  this  to  be  desirable. 

Under  the  German  Homestead  Act  of  1920  the  supplier  of  a  home- 
stead must  agree  to  its  subdivision  or  allow  its  sale  in  part,  if  the 
part  or  parts  separated  become  independent  homesteads  or  the  sale  does 
not  substantially  affect  its  economic  status  and  preservation  (par.  9) . 
The  same  Act  stipulates  that  the  settler  is  to  be  allowed  to  encumber  his 
holding  financially,  should  such  encumbrance  appear  to  be  consistent  with 
the  rules  of  orderly  management  (par.  17) .  Also  under  the  German  Heredi- 
tary Holdings  Act  of  1933,  the  administering  authority  may,  in  exceptional 
cases,  permit  the  selling  of  part  of  the  holding  or  allow  its  encumbrance 
with  indebtedness  (par.  37  -  (2)). 

Enforcement  of  Restrictions 

One  important  aspect  of  the  enforcement  procedure  is  the  collection 
of  information  on  the  performance  of  the  settler  through  periodical  in- 
spections. Certain  German  provisions  require  one  inspection  every  three 
years.  So  does  the  Norwegian  Act  of  1903.  However,  the  Norwegian  Act 
of  1915  rules  that  the  holdings  are  to  be  inspected  once  every  year. 

To  facilitate  this  inspection,  land-settlement  laws  and  contracts 
usually  stipulate  that  the  settler  is  to  grant  access  to  the  holding 
at  any  time  to  the  officials  of  the  land-settlement  agencies  or  their 
representatives  and  is  to  allow  them  to  look  over  his  records.  Likewise, 
to  facilitate  the  enforcement,  the  Prussian  land-settlement  acts  of  1886, 
1890,  and  1891  carry  the  provision  that  the  termination  of  the  settler's 
annuity  debt  shall  be  subject  to  the  approval  of  both  parties,  on  the  as- 
sumption that  the  relationship  between  land-settlement  agency  and  settler 
will  remain  closer  as  long  as  the  annuity  charge,  no  matter  how  small  it 
finally  may  become,  continues  to  exist. 

The  mildest  action  that  may  be  taken  in  case  a  restriction  is  vio- 
lated consists  of  issuing  a  warning  and  granting  an  opportunity  of  remedy- 
ing the  violation.  The  English  land-settlement  acts  specifically  point 
out  that  such  an  opportunity  of  remedying  the  violation  must  be  given 
before  any  further  action  is  taken.  Of  course,  there  is  no  reason  to 
grant  an  opportunity  for  remedy  if  the  violation  is  not  correctible. 
Therefore,   in  speaking  of  this  period  for  the  correction  of  a  violation. 
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the  English  Acts  add  "if  it  is  capable  of  remedy".  15/  The  time  allowed 
for  correction  depends  on  the  particular  circumstance. 

Should  these  methods  fail  to  bring  about  the  desired  results, 
sterner  actions  may  follow.  Where  the  restrictions  were  set  up  directly 
through  sales  conditions,  the  enforcement  actions  to  be  taken  in  case  of 
violations  in  the  main  have  been:  (1)  withdrawal.  (2)  re-purchase, 
(3)  recovery  of  possession,  (4)  exercise  of  the  right  of  preemption,  and 
(5)  collection  of  a  fine  or  penalty. 

Where  the  restrictions  were  placed  on  ownership  indirectly  through 
financial  stipulations,  the  enforcement  actions  have  consisted  of  the 
right  to  re-call  the  settler's  loan  or  loans.  In  this  second  case  the 
theory  is  that  nine  times  out  of  ten  the  settler  will  not  be  able  to 
repay  promptly  and  that  foreclosure  procedures  will  be  possible. 

Just  which  specific  enforcement  action  is  to  follow  a  particular 
type  of  violation  is  a  matter  which  is  laid  down  in  the  land-settlement 
acts  or  contracts.  As  a  rule,  for  certain  violations  only  certain  en- 
forcement actions  may  be  employed.  The  English  land-settlement  acts 
grant  the  rights  of  re-purchase  or  recovery  of  possession  with  respect 
to  all  the  conditions  mentioned  therein.  The  Act  of  1892  grants  the 
right  of  preemption  if  land  is  diverted  from  agriculture  to  other 
purposes,     In  laying  down  the  right  of  preemption,  the  latter  act  says: 

"If  at  any  time  after  the  restrictive  conditions 
im.posed  by  this  Act  have  ceased  to  attach  to  a  small 
holding,  the  owner  of  the  holding  desires  to  use  the 
holding  for  purposes  other  than  agriculture,  he  shall 
before  so  doing,  whether  the  holding  is  situated  within 
a  town  or  built  upon  or  not,  offer  the  holding  for 
sale,  first  to  the  county  council  from  whom  the  holding 
was  purchased,  next  to  the  person  or  persons  (if  any) 
then  entitled  to  the  lands  from  which  the  holding  was 
originally  severed,  and  then  to  the  person  or  persons 
whose  lands  immediately  adjoin  the  holding,  and  sections 
127-130  of  the  Lands  Clauses  Consolidation  Act,  1845. 
shall  apply  as  if  the  owner  of  the  small  holding  were 
the  promoter  of  the  undertaking  and  the  holding  were 
superfluous  lands  within  the  meaning  of  those  sections." 
(Section  11) 

The  Act  of  1907  mentions  only  the  county  council  as  entitled  to  this 
right  and  leaves  out  the  adjoining  owners.  Later  acts  have  dropped  this 
section  entirely. 


15/    Compare  Act  of  1926,  Section  6  -  (2). 


In  Germany  the  right  of  re-purchase  as  established  by  act  of  law 
under  the  land-settlement  act  of  1919,  is  to  be  enforceable  in  case  the 
'  settler  sells  or  gives  up  His  holding  in  whole  or  in  part  or  does  not 
live  on  it  or  fails  to  manage  it  permanently.  On  the  other  hand,  the 
right  of  re-purchase  by  agreement  of  the  parties,  under  the  German  Civil 
Code  of  1896,  is  applicable  with  respect  to  rental  holdings  if  (1)  the 
owner  sells  the  holding  or  obligates  himself  by  some  other  agreement 
to  transfer  his  property,  (2)  foreclosure  proceedings  are  instituted 
against  the  rental  holding,  (3)  the  owner  deceases,  or  (4)  the  owner  fails 
to  fulfill  restrictions  or  obligations  stipulated  in  the  contract.  This 
second  German  right  of  re-purchase,  therefore,  goes  considerably  beyond 
the  right  established  under  the  land-settlement  act  of  1919. 

The  determination  of  the  financial  settlement  is  an  important 
problem  in  case  the  restrictions  and  obligations  are  enforced  through 
re-purchase,  recovery  of  possession  or  preemption.  The  rules  by  which 
the  prices  to  be  paid  to  the  settler  are  to  be  fixed  have  varied  in  the 
different  countries  included. 

In  accordance  with  the  English  Small  Holdings  and  Allotments  Act 
of  1926  the  county  council,  in  taking  possession  of  a  small  holding,  is 
to  pay  to  the  owner  either  such  sum  as  may  be  agreed  upon  in  the  con- 
tract or  a  sum  equal  to  the  value  of  the  settler's  interest  in  the  small 
holding  after  deducting  therefrom  the  amount  at  which  the  annuity  charged 
on  the  holding  may  be  redeemed  under  the  law  of  the  property  act  of 
1925,  together  with  any  arrears  of  any  annuity  then  due.  The  act  further 
states  that  in  the  second  case,  in  the  absence  of  a  sale  and  in  default  of 
agreement,  the  value  of  the  interest  in  the  small  holding  shall  be  settled 
by  an  arbitrator  appointed  under  the  Agricultural  Holdings  Act  of  1923 
(Section  7  -  (2) (b) ) .  16/ 


16/    Note  also  the  following  statement  by  Spencer: 

"The  smallholder  against  whom  possession  has  been  taken  will  be 
entitled  to  a  sum  representing  the  value  of  his  interest  in  the  property 
prior  to  the  taking  possession  by  the  council  less  the  redeemable  value 
of  the  unpaid  portion  of  the  terminable  annuity  payable  by  him.  Under 
the  Law  of  Property  Act,  1925,  s.  191,  the  Minister  of  Agriculture  and 
Fisheries  may  certify  the  amount  of  money  in  consideration  whereof  a 
rentcharge  may  be  redeemed  and  on  proof  of  payment  certify  that  the 
rentcharge  is  redeemed,  and  the  certificate  so  given  is  final  and  con- 
clusive. The  value  of  the  holding,  from  which  this  is  to  be  deducted 
before  payment  to  the  small  holder,  will  be  ascertainable  by  sale  of  the 
holding,  or,  in  the  absence  of  a  sale  and  in  default  of  agreement,  by 
arbitration  under  the  provisions  of  the  Agricultural  Holdings  Act.  1923." 
(Spencer,  John  Aubrey,  op.  cit.,  p.  202.) 
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under the  German  Homestead  Act  of  1920  the  settler  is  to  receive, 
in  case  the  supplier  exercises  his  right    of   preemption  or  recovery  of 
possession,  the  purchase  price  stipulated  in  the  homestead  contract  with  * 
respect  to  the  land  plus  the  value  of  the  buildings  and  improvements, 
if  there  should  be  any, 

Under  both  English  and  German  laws  it  is  possible  to  transfer  the 
right  of  re-purchase  to  some  other  person  in  case  the  land-settlement 
agency  is  not  interested  in  resuming  the  property  itself. 

Recording  and  Title  Transfer 

In  Germany  and  the  Scandinavian  countries  the  recording  of  titles 
to  land  for  a  long  time  has  been  carried  out  in  land  registers.  In 
England,  the  conveyancing  and  placement  of  restrictions  on  land  has  long 
been  certified  in  a  sealed  document  called  a  deed.  The  idea  of  using 
a  register  for  the  recording  of  land  titles  has  been  gaining  ground  since 
the  middle  of  the  last  century.  Important  measures  toward  the  development 
of  a  better  land-registration  system  have  been  taken  with  the  passing  of 
the  Land  Transfer  Acts  of  1875  and  1897,  the  Land  Registration  Act  of  1925, 
the  Law  of  Property  Act  and  the  Land  Charges  Act  of  the  same  year.  It  is 
noteworthy  that  the  land-settlement  act  of  1892  and  subsequent  acts  of 
this  17/  group  require  registration. 

The  rule  placed  in  the  Act  of  1908  reads  as  follows: 

"Where  a  county  council  have  purchased  land  for 
small  holdings,  they  shall  apply  to  be  registered  as 
proprietors  thereof  under  the  Land  Transfer  Acts, 
1875  and  1897,  and  may  be  registered  as  proprietors  of 
the   land  with   any   title   authorized  by   those  Acts. 

"When  a  county  council,  after  having  been  so 
registered,  transfer  any  such  land  to  a  purchaser  of  a 
small  holding,  the  purchaser  shall  be  registered  as 
proprietor  of  the  land  with  an  absolute  title,  subject 
only  to  such  incumbrances  as  may  be  created  under  this 
Act;  and  in  any  case  the  remedy  of  any  person  claiming 
by  title  paramount  to  the  county  council  in  respect 
either  of  title  or  incumbrances  shall  be  in  damages 
only,  and  such  damages  shall  be  recoverable  against 
the  county  council. 


17/    See  Act  of  1892,  Section  10. 
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Rules  under  the  Land  Transfer  Acts,  1875  and  1897, 
may  — 

(a)  adapt  those  Acts  to  the  registration  of  small 

holdings,  with  such  modifications  as  appear 
to  be  required;  and 

(b)  on  the  application  and  at  the  expense  of  a 

county  council,  provide,  by  the  appointment 
of  local  agents  or  otherwise,  for  the  carry- 
ing into  effect  the  objects  of  this  sec- 
tion."   (Section  13  -  (1-3)) 

As  far  as  the  transfer  of  title  is  concerned,  it  is  interesting  to 
know  at  what  time  the  title  is  to  be  transferred  under  the  ownership 
arrangements  established  in  the  various  countries.  There  have  been  two 
major  views  on  this  point.  According  to  one,  the  title  is  to  be  trans- 
ferred at  the  time  of  purchase.  According  to  the  other,  it  is  to  be 
transferred  only  after  the  indebtedness  to  the  land-settlement  agency  has 
ceased  to  exist.  The  purpose  of  the  postponement  of  the  transfer  of  title 
evidently  is  to  retain  better  control  over  the  settler  during  the  initial 
settlement  period  when  his  qualifications  have  not  yet  been  definitely 
established. 

The  English  land-settlement  act  of  1892  says  that  every  purchaser 
shall,  within  such  time  as  is  fixed  by  rules  under  this  act,  but  not  less 
than  one  month  after  the  purchase,  complete  the  purchase.  This  seems  to 
indicate  that  the  act  requires  the  title  to  be  transferred  at  the  time  of 
purchase . 

In  a  sale  of  holdings  at  Glendale  in  Sky,  Scotland,  the  Congested 
Districts  Board  decided  that,  until  all  installment  payments  have  been 
made  under  the  Minute  of  Sale,  no  formal  title,  deed,  or  conveyance 
capable  of  registration  in  the  Register  of  Sasines  (Land  Register)  should 
be  granted  in  favor  of  the  purchaser  or  his  heirs.  As  to  the  other  coun- 
tries included,  their  ownership  arrangements  seem  to  provide  that  the 
title  is  to  be  transferred  immediately. 

Adjustment  of  Disputes 

In  a  number  of  instances,  special  agencies  have  been  set  up  for  the 
purpose  of  adjusting  disputes  that  may  arise  between  the  land-settlement 
agency  and  the  settler.  These  special  agencies  are  expected,  on  account 
of  the  composition  of  their  personnel  and  their  rules  of  operation,  to 
bring  about  a  speedier,  simpler,  and  more  effective  settlement  of  dis- 
putes . 

In  Scotland,  the  terras  under  which  small  holdings  were  to  be 
sold  by   the   Congested  Districts   Board   in  Barra   County   included  the 
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following  interesting  provision  as  to  arbitration:  18/ 

"Any  question  between  the  Board  and  the  several 
purchasers  as  to  the  meaning  of  the  conditions  inserted 
in  their  respective  conveyances  shall  be  determined  by 
two  arbiters  mutually  chosen,  or  by  an  oversman  whom 
they  may  appoint,  and  the  decision  of  such  arbiter  or 
oversman  shall  be  final  and  conclusive." 

The  English  Act  of  1892  did  not  provide  for  any  such  arbitration. 
The  Act  of  1907,  however,  contained  a  provision  according  to  which  any 
disputes  arising  out  of  the  determination  of  the  sale  price,  in  case  a 
sm.all  holding  is  to  be  sold  to  the  Council  on  account  of  violations  of 
contract  terms,  are  to  be  determined  by  arbitration.  A  similar  provision 
appears  in  the  Act  of  1926. 

In  connection  with  the  determination  of  the  annuity  to  be  paid  by 
the  purchaser,  the  Act  of  1926  provides  that  the  answer  to  any  question 
that  may  arise  as  to  what  is  the  full,  fair  rent  of  the  small  holding  or 
the  amount  of  the  terminable  annuity  is  to  be  determined  by  the  County 
Council.  Accordingly,  there  is  no  arbitration  in  this  case.  Instead, 
the  County  Council  alone  decides  what  the  full,  fair  rent  is  and  what  the 
amount  of  the  terminable  annuity  shall  be. 

In  the  Prussian  part  of  Germany,  the  task  of  settling  disputes 
arising  in  connection  with  the  creation  of  rental  holdings  has  been  dele- 
gated to  the  Kulturaemter  (land  improvement  agencies  which  are  part  of 
the  administrative  system  of  Prussian  land  settlement) . 


18/    Fourth  Report  of  the  Congested  Districts  Board  for  Scotland.  1902. 
Appendix  III,  p.  8. 
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Chapter  III 
PROVISIONS  FOR  TENANCY 


The  Case  of  Tenancy 

In  advocating  the  application  of  tenancy  arrangements  in  connection 
with  the  creation  of  new  holdings  the  following  major  arguments  have  been 
set  forth.  First,  the  tenant  does  not  have  to  invest  his  capital  in  land 
and  buildings.  Instead,  he  can  use  his  funds  for  the  purchase  of  equip- 
ment or  operating  purposes.  Second,  tenancy  permits  a  high  degree  of  con- 
trol over  the  holding.  Restrictions  can  easily  be  imposed  and  enforced. 
Third,  a  fair  amount  of  security  is  provided  by  modern  tenancy  regulation, 
under  which  the  tenant  usually  enjoys  protection  against  undue  disturb- 
ance and  compensation  for  unexhausted  improvements.  Fourth,  existing 
landlordism,  on  the  whole,  has  been  performing  its  duties  in  a  satis- 
factory manner.  (This  argument  has  been  set  forth  by  certain  advocates 
in  England.)  Fifth,  when  confronted  with  the  consequences  of  a  bad  year, 
the  settler,  in  case  he  has  a  progressive  landlord,  may  count  on  the 
benevolent  aid  of  his  lessor.  Sixth,  tenancy  enables  a  high  degree  of 
mobility,  because  under  it  the  settler  may  discontinue  his  connection  with 
the  holding  on  which  he  settled  and  move  to  another  more  suitable  place. 
He  has  not  invested  a  considerable  amount  of  his  savings  in  land  and  build- 
ings and  is  not  confronted  with  the  possibility  of  having  to  make  sub- 
stantial sacrifices  in  the  liquidation  of  property  when  moving  elsewhere. 

Provisions  in  General 

In  three  countries,  -  England,  Germany,  and  Sweden  -  leasehold 
agreements  have  been  specifically  authorized  in  various  land-settlement 
acts.  As  to  England  this  is  true  in  the  Act  of  1892  and  subsequent  small 
holdings  acts  of  the  same  class.  In  Germany,  the  Prussian  Land  Settle- 
ment Act  for  Posen  and  West  Prussia  of  1886  authorizes  the  letting  of 
small  holdings.  Also,  the  Reich  Settlement  Act  of  1919  in  one  instance 
refers  to  tenancy,  expressing  thereby  that  this  tenure  type  may  be  applied 
(par.  13  -  (3)).  In  Sweden,  the  land-settlement  act  of  June  15,  1934, 
provides  for  lease  arrangements. 

As  in  the  case  of  ownership,  the  nature  of  these  lease  arrangements 
has  largely  been  determined,  on  one  hand,  by  the  provisions  of  the  land- 
settlement  acts  themselves  and,  on  the  other  hand,  by  existing  legislation 
regulating  tenancy  in  general.  The  degree  to  which  tenancy  has  been  regu- 
lated in  the  land-settlement  acts  themselves  has  depended  on  the  degree 
to  which  novelty  provisions  and  other  factors  were  to  be  introduced. 

In  the  last  two  or  three  decades  there  has  been  considerable  legis- 
lation regulating  tenancy  in  general  in  all  the  countries  included  in 
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this  study.  In  the  case  of  England,  mention  may  be  made  here  of  the 
Agricultural  Holdings  Act  of  1908,  the  Agricultural  Act  of  1920,  and  the 
Agricultural  Holdings  Act  of  1923.  Scotland  has  its  Small  Landholders 
(Scotland)  Act  of  1911,  the  Small  Landholders  and  Agricultural  Holdings 
(Scotland)  Act  of  1931,  and  the  Agricultural  Land  (Utilization)  Act  of 
1931.  In  regard  to  Germany,  notice  should  be  taken  of  a  series  of  tenancy 
decrees  issued  by  the  Reich  Government  since  1920,  starting  with  the  De- 
cree of  June  9,  1920,  and  continued  by  the  Decree  of  June  29,  1922,  the 
Decree  of  February  13,  1924,  the  Decree  of  July  23,  1925,  the  Decree  of 
July  1927,  the  Decree  of  July  12,  1929,  and  others.  In  Sweden,  there 
were  passed  the  tenancy  laws  of  1907,  1909,  and  1918. 

Private  or  Public  Tenancy 

Public  tenancy  has  been  authorized  in  England,  Germany,  and  Sweden. 
In  England,  this  has  been  the  case  under  the  Small  Holdings  Act  of  1892 
and  subsequent  acts  of  the  same  class;  in  Germany,  under  the  Prussian  Act 
Of  1886;  and  in  Sweden,  under  the  Act  of  1934. 

Tenancy  with  Option  to  Buy 

Provisions  for  tenancy  with  option  to  buy  exist  in  England,  Germany, 
and  Sweden. 

In  England,  the  following  was  placed  in  the  Act  of  1892: 

"Where  the  tenant  of  a  small  holding  has  agreed 
with  his  landlord  for  the  purchase  of  the  holding  the 
county  council  of  the  county  in  which  the  holding  or  any 
part  of  it  is  situated  may,  if  they  think  fit,  advance 
to  the  tenant  on  the  security  of  the  holding  an  amount 
not  exceeding  four-fifths  of  the  purchase  money  thereof. 

"The  provisions  of  this  Act  with  respect  to  the 
purchase  money  secured  by  the  charge  on  a  small  holding 
sold  by  a  county  council,  and  with  respect  to  any 
small  holding  so  sold,  shall  apply  to  an  advance  made 
and  a  holding  purchased  under  this  section,  as  if  the 
advance  was  the  purchase  money,  save  that  the  county 
council  shall  not  guarantee  the  title  of  the  purchaser 
of  the  holding. 

"No  advance  shall  be  made  by  a  county  council 
under  this  section,  unless  they  are  satisfied  that 
the  title  to  the  holding  is  good,  that  the  sale  is  made 
in  good  faith,  and  that  the  price  is  reasonable." 
(Section  17  -  (1  -  3) ) 
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The  English  Land  Settlement  (Facilities)  Act  of  1919  rules  that  a 
tenant  of  a  holding  on  land  purchased  by  a  Council,  who  has  been  in  oc- 
cupation of  his  holding  for  a  period  of  not  less  than  6  years,  shall 
on  notice  of  his  desire  to  purchase  the  holding  be  entitled  to  require 
its  sale  to  him.  This  sale  is  to  be  made  at  the  expiration  of  one  month 
from  the  date  of  the  notice.  The  holding  is  to  be  sold  at  the  value  then 
prevailing,  exclusive  of  any  increase  in  the  value  due  to  any  improvement 
executed  thereon  by,  and  at  the  expense  of,  the  tenant  (Section  11-  (3)). 
The  Small  Holdings  Act  of  1926  provides,  however,  that  this  provision  of 
the  Act  of  1919  shall  apply  only  in  the  case  of  a  tenant  occupying  a 
small  holding  at  the  commencement  of  this  Act.  For  the  case  of  tenants 
whose  occupation  commences  after  the  beginning  of  the  Act  of  1926,  it 
shall  be  lawful  for  the  county  council  to  sell  the  small  holding  to  the 
settler  subject  to  the  sales  provisions  mentioned  in  the  Act  of  1926 
(Section  13) . 

A  lease  contract  used  by  the  Land  Settlement  Commission  for  Posen 
and  West  Prussia  contains  the  following  provisions  concerning  the  possi- 
bility of  selling  the  holding  to  the  tenant  at  a  later  date: 

"Should  the  tenant,  with  the  consent  of  the  State, 
during  the  period  of  the  lease  or  at  the  end  of  this 
period,  take  over  the  ownership  of  the  holding,  subject 
to  payment  of  a  rent  (Eigentum  gegen  Rente),  according 
to  the  general  conditions  in  force  concerning  the  ac- 
quisition of  holdings,  the  following  procedure  shall 
apply : 

a)  In  so  far  as  the  security  for  rent  deposited 
under  No.  4  of  the  Contract,  and  the  security  for  the 
maintenance  of  buildings  collected,  under  No.  5,  are 
not  required  or  have  not  been  required  to  satisfy 
claims  of  the  State  for  purposes  connected  with  the 
carrying  out  of  the  contract,  these  securities  shall  be 
counted  as  cash-payments  on  account  of  the  purchase- 
price  . 

b)  The  former  tenant  is  granted,  retroactively, 
two  free  years,  so  that  the  amount  of  the  land-rent 
for  two  years  is  also  counted  as  a  payment  on  account 
of  the  purchase-price  for  the  buildings  and  is  deducted 
from  the  purchase-price. 

c)  For  the  part  of  the  purchase  price  which  re- 
mains after  the  deduction  of  the  sums  referred  to  under 
II  (a)  and  (b),  the  tenant,  who  is  now  a  rental  holding 
purchaser  —  is  granted  credit  against  security  in  the 
form  of  a  mortgage  on  the  settlement,  on  condition  that 
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he  shall  pay  an  annual  sum  calculated  to  cover  interest 
and  amortization.  This  annual  payment  shall,  as  a  rule, 
not  exceed  the  yearly  rent  for  buildings,  according  to 
the  rate  last  paid  or,  should  the  tenant  become  owner  of 
the  settlement  before  the  expiration  of  the  sixth  rent- 
year,  according  to  the  rate  which  would  have  applied 
after  the  expiration  of  the  first  six  rent-years." 
(Section  10  -  (II) ) 

Nature  of  Restrictions 

A  great  many  restrictions  have  been  imposed  upon  tenant-settlers. 
The  chief  ones  will  be  described  as  they  appear  in  the  land-settlement 
acts  and  in  some  of  the  lease  contracts  used  in  the  countries  included 
in  this  study.  The  description  will  follow  as  closely  as  possible  the 
arrangement  of  the  discussion  of  the  restrictions  and  obligations  imposed 
upon  owner-settlers. 

Qualities,  Activities,  and  Residence  of  the  Tenant 

Obligations  v/ith  regard  to  managing  the  holding  properly,  culti- 
vating the  land  personally,  and  living  permanently  on  the  holding  have 
rather  generally  been  imposed  upon  the  tenants. 

All  the  English  tenants  settled  under  the  Act  of  1892  and  subsequent 
acts  are  bound  to  these  conditions.  A  contract  employed  by  the  English 
Land  Settlement  Association  Limited  states,  in  addition,  that  the  settler 
is  not  to  allow  any  person  except  members  of  his  own  family  to  live  in  the 
dwelling  house  or  on  any  other  part  of  the  holding  without  the  written 
consent  of  the  Association, 

Use  of  Land 

The  two  most  important  restrictions  are  the  prevention  of  the  di- 
version of  land  from  agricultural  use  and  reservations  as  to  the  right  of 
mining  and  mineral  exploitation. 

A  lease  agreement  of  the  Berkshire  County  Council  in  England  ex- 
cepts from  the  leasing  (1)  all  mines,  minerals,  gravel,  sand,  clay,  and 
quarries  and  (2)  all  trees,  saplings,  shrubs,  pollards,  and  underwood,  and 
gives  the  full  right  to  the  Council  or  any  one  authorized  by  it  to  take 
and  remove  these  things,  making  reasonable  compensation  to  the  tenant 
for  any  damage  done  in  such  operations.  This  kind  of  reservation  is 
typical  of  many  of  the  English  land-settlement  contracts. 

The  above-mentioned  lease  agreement  of  the  Prussian  Land  Settle- 
ment Commission  refers  to  the  question  of  mining  and  mineral  exploitation 
in  part  as  follows: 
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»'Taking  peat  as  fuel  for  the  lessee's  own  use  is 
permitted  subject  to  the  rules  of  economical  exploita- 
tion. In  the  case  of  reclaimed  marshy  meadows,  the 
taking  of  peat  is  prohibited.  Any  other  utilizable 
substances  of  any  kind,  especially  clay,  brick,  earth, 
limestone,  coal,  in  or  under  the  lots  on  the  lease, 
may  be  used  by  the  lessee  so  far  as  required.  .  .  .The 
State  is  not  bound  to  give  any  assistance  in  removing 
accretions  of  sand  or  silt,  if  any." 

Buildings  and  Other  Improvements. 

The  main  purposes  of  this  kind  of  restrictions  and  obligations  have 
been  to  regulate  the  construction,  use,  and  maintenance  of  the  buildings 
and  to  protect  existing  improvements  and  regulate  the  addition  of  new 
ones . 

The  agreement  of  the  Prussian  Land  Settlement  Commission  for  Posen 
and  West  Prussia  states: 

"It  shall  be  the  duty  of  the  lessee  to  care  for  the 
upkeep  of  the  main  buildings  and  any  other  buildings  on 
the  premises.  He  is  therefore  bound  to  maintain  all 
the  buildings  in  an  economically  justifiable  and  usable 
condition  ....  The  lessee  shall  have  no  claim  against 
the  State  for  the  erection  of  any  buildings,  etc.,  that 
do  not  yet  exist  or  any  alteration  or  improvement  of 
buildings,  fences  or  wells  that  already  exist.  If  the 
State,  nevertheless,  undertakes  in  view  of  special  re- 
quirements and  at  the  request  of  the  lessee  such  con- 
struction work,  the  lessee  shall  be  bound  to  pay  an 
additional  rent  from  the  day  of  the  completion  of  the 
work  to  be  fixed  at  the  discretion  of  the  President  of 
the  Land  Settlement  Commission  and  to  correspond  to  in- 
terest at  the  rate  of  4  per  cent. 

"Constructing  to  replace  and  supplement  any  building 
work  that  became  necessary  in  consequence  of  damage  by 
fire  or  by  Act  of  God,  or  building  decrepitude  or  faults 
in  the  first  instance  shall  be  done  by  the  State  as 
lessor  at  its  own  expense. 

"This  construction  work  need  only  be  carried  out 
along  the  same  dimensions  and  in  the  same  style  of  build- 
ing as  the  buildings  that  have  been  lost,  but  the  les- 
see must  put  up  with  changes  in  the  use  of  building 
material  and  the  style  of  building  which  the  State  at 
the  discretion  of  the  President  of  the  Colonization 
Commission  should  deem  necessary. 


-38- 


"If  at  the  request  of  the  lessee  such  const]*uction 
is  carried  out  in  a  better  way  or  in  larger  measurements 
than  previously  done,  the  lessee  shall  be  bound  to  pay 
an  additional  rent  to  the  extent  of  interest  at  the  rate 
of  4  per  cent  on  the  extra  cost  thus  caused. 

"At  the  request  of  the  State,  the  lessee  shall  be 
bound  to  undertake  the  supervision  without  any  compensa- 
tion of  all  cases  of  building  and  also  to  give  free  of 
charge  full  assistance  with  hand  and  cart  that  may  be 
required  by  the  President  of  the  Colonization  Commis- 
sion for  helping  in  the  building  activities. 

"Any  new  buildings  or  alterations  or  extensions  of 
existing  buildings  which  the  lessee  does  without  the 
sanction  of  the  State  must  be  removed  at  the  demand  of 
the  State.  If  the  removal  is  not  insisted  upon  the  les- 
see shall  have  no  claim  for  compensation  of  his  outlay 
nor  the  right  of  removal."     (Section  VII  -  (1  -  5))  . 

Under  the  rules  concerning  improvements  as  laid  down  in  the  lease 
agreement  of  the  Berkshire  County  Council  in  England  the  tenant  agrees 
with  the  Council  to  do  the  following: 

"To  repair,  maintain  and  keep  in  good  and  tenant- 
able  repair  the  house  and  all  the  buildings  for  the  time 
being  on  the  said  Holding  (except  the  roofs,  outer  walls 
main  timbers  and  outside  painting) ,  and  also  all 
roads,  gates,  hedges,  fences  (the  character  of  which 
latter  shall  not  be  altered  without  the  consent  of 
the  Council)  and  boundary  mounds  and  to  keep  the  hedges 
regularly  brushed  and  trimmed  and  lay  and  plash  such 
of  them  as  require  it  at  proper  seasons  of  the  year 
(planting,  guarding  and  properly  weeding  young  quicks 
where  necessary)  renew  all  broken  glass  and  to  clean 
out  and  keep  open  and  in  working  order  all  ditches, 
rain  water  gutters  and  downpipes.  drains,  ponds,  sew- 
ers, culverts  and  water  courses  and  to  provide  free  of 
charge  suitable  straw  for  thatching  such  of  the  build- 
ings on  the  Holding  as  have  thatched  roofs,  and  to  do 
all  hauling  of  materials  for  the  necessary  repairs  free 
of  charge  not  exceeding  a  distance  of  5  miles  from  the 
Holding . 

"Not  to  do  or  suffer  to  be  done  upon  the  said  premises 
anything  which  may  render  any  increased  or  extra  pre- 
mium payable  for  the  insurance  of  the  said  premises 
against  fire  or  which  may  make  void  or  voidable  any 
policy  for  such  insurance. 
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"To  pay  on  demand  to  the  Council  the  cost  appor- 
tioned to  his  Holding  of  any  repairs  or  works  mentioned 
in  Clause  3(c)  of  this  Agreement  executed  at  the  ex- 
pense of  the  Council  to  any  buildings,  fences,  rods, 
drains  or  watercourses  which  are  common  to  or  serve 
two  or  more  Holdings  of  which  one  or  some  are  in  the 
occupation  of  the  Council  or  an  adjoining  owner  or  their 
or  his  tenant  or  tenants  and  the  other  in  the  occupa- 
tion Of  the  Tenant. 

"Not,  without  the  written  consent  of  the  Council, 
to  erect  a  dwelling-house  or  other  building  on  the 
said  Holding,  and  to  submit  plans  to  be  approved  by 
the  Council  of  any  dwelling-house  or  building  being 
erected  by  him  and  as  regards  any  such  new  building 
or  any  existing  building  to  comply  with  such  require- 
ments as  the  Council  may  impose  for  securing  healthi- 
ness and  freedom  from  overcrowding. 

"Not  without  written  consent  to  erect  any  barb 
wire  fences. 

"Not  to  execute  or  perform  any  improvement  mention- 
ed in  Part  I  of  the  Second  Schedule  to  the  Small  Hold- 
ings Act  of  1908."  (Section  3) 

Livestock  and  Equipment 

The  usual  requirements  under  this  heading  are  that  the  lessee 
is  bound  to  keep  on  the  holding  leased  to  him  the  livestock  and  equip- 
ment that  are  considered  necessary  for  the  proper  management  of  the 
holding  and  to  maintain  his  livestock  and  equipment  in  proper  condi- 
tion during  the  time  of  the  lease. 

Transfer  and  Other  Assignments  of  Land  During  Lifetime 

Subdivision  of  the  holding  has  usually  been  excluded  in  the  lease 
contract  by  a  provision  directing  the  settler  not  to  give  up  the  posses- 
sion of  any  part  of  the  holding. 

As  to  the  question  of  enlarging  the  holding,  the  lease  agree- 
ment of  the  Prussian  Land  Settlement  Commission  for  Posen  and  West 
Prussia  states  that  the  lessee  agrees  not  to  purchase  or  to  take  on 
the  lease,    or   to  operate  without   the   approval   of  the  State  any  land 
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or  property  whether  for  himself  or  for  his  wife  or  children  or  any 
other  relatives  within  20  kilometers  from  the  property  leased. 

Partly  in  line  with  these  provisions  and  partly  with  the  thought 
of  restraining  further  the  settler's  rights  of  transferring  and  as- 
signing his  land,  it  has  been  customary  to  forbid  the  tenant  to  underlet, 
assign,  or  part  with  the  possessions  of  the  holding  without  the  ap- 
proval of  the  land-settlement  agency. 

Financial  Matters 

A  tenant  is  expected  to  pay  his  rent  regularly  and  at  the  time 
stipulated  v/ithin  the  contract.  This  provision  has  apparently  been  the 
main  financial  obligation  of  tenancy  agreements. 

Insurance 

The  contract  of  the  Prussian  Land  Settlement  Commission  for  Posen 
and  West  Prussia  contains  the  following  provision; 

"The  lessee  is  bound  to  insure  at  his  own  expense 
and  for  the  whole  time  of  the  lease  with  insurance 
institutions  indicated  by  the  State  continuously  and 
for  the  full  value  all  grain  crops  against  damage  by 
hail,  and  his  goods  and  chattels,  the  stock  of  crops, 
and  the  stock  of  cattle,  against  the  risk  of  fire  and 
of  lightning.  The,  lessee  is  bound  to  step  into  existing 
insurances  and  to  pay  the  insurance  premiums  that  be- 
come due  after  the  day  of  handing  over. 

"Moreover,  the  lessee  shall  bear  the  cost  of  in- 
surance of  the  buildings  that  has  been  concluded  by  the 
State  or  that  may  be  concluded  or  extended  at  the  time 
of  the  lease,  and  which  become  due  after  the  day  of 
the  handing  over. 

"For  any  contravention  of  these  obligations  a  con- 
tractual penalty  may  be  inflicted  upon  the  lessee  in 
favor  of  the  State  at  the  discretion  of  the  President 
of  the  Colonisation  Commission  up  to  one-tenth  part  of 
the  original  annual  rent.  The  State  is  also  entitled 
to  conclude  the  insurances  in  the  name  and  for  account 
of  the  lessee  in  a  legally  binding  way  or  to  make  good 
at  the  cost  of  the  lessee  any  arrears. 

"The  compensation  sum  shall  in  every  case  be  paid 
to  the  party  upon  whom  the  damage  fell;   therefore  in 
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the  case  of  buildings  burnt  down  always  to  the  State." 
(Section  XI) 

Management 

The  method  of  farming  to  be  adopted  by  the  tenant  has  often  been 
laid  down  in  great  detail.  Besides  there  usually  are  specific  provisions 
referring  to  the  manner  in  which  the  holding  is  to  be  farmed  during  the 
last  year  of  tenancy. 

The  following  provisions  are  included  in  the  lease  agreement  of 
the  Berkshire  County  Council  in  England: 

"The  tenant  agrees  not  to  cultivate  or  permit  the 
holding  to  be  cultivated  as  a  market  garden  or  gardens. 
He  agrees  not  to  sell  or  remove  or  suffer  to  be  removed 
from  the  holding  during  the  last  year  of  the  tenancy 
any  hay,  straw,  chaff,  roots,  or  green  crops  or  manures 
which  are  the  produce  of  the  last  year  of  tenancy.  The 
tenant  agrees  to  keep  the  holding  in  good  condition  and 
not  to  allow  any  part  of  it  to  become  impoverished. 
He  agrees  to  have  the  land  at  all  times  clean  and  all 
hay,  straw,  fodder,  roots,  or  green  crops  or  manure 
sold  or  taken  from  the  holding  to  be  removed  or  suffer 
to  be  removed  for  feeding  staffs  of  store." 

The  contract  also  includes  several  additional  provisions  concerning  the 
use  and  upkeep  of  the  gardens  and  orchards,  preservation  of  timber  and 
the  method  of  cropping.  It  further  provides  that  there  is  not  to  be 
a  conversion  of  any  meadow  or  pasture  land  for  tillage  without  the  written 
consent  of  the  Council. 

Notice  should  also  be  taken  of  the  following  provisions  of  the 
Prussian  Land  Settlement  Commission  as  to  the  way  in  which  the  holding  is 
to  be  operated  during  the  last  year  of  tenancy: 

"The  tenant  will  hand  back  the  gardens  and  fields 
in  accordance  with  the  plan  of  husbandry  properly  cul- 
tivated and  manured  and  sown  with  garden  plants  or  field 
produce.  In  order  to  avoid  disputes  as  to  the  plan  of 
husbandry  it  is  hereby  agreed  that  the  fields  of  the 
place  leased  shall  be  returned  duly  cultivated  as  fol- 
lows: one-third  with  winter  crops,  one-third  with 
summer  crops,  one-sixth  with  potatoes,  and  one-sixth 
with  other  produce." 
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Membership  in  Organizations 

In  some  cases  membership  in  land  reclamation  and  improvement  or- 
ganizations or  processing  plants  has  been  required  of  the  tenant.  Thus 
the  contract  of  the  Prussian  Land  Settlement  Commission  for  Posen  and 
West  Prussia  reads: 

"In  so  far  as  the  rented  property  is  situated  or 
subsequently  attached  to  the  sphere  of  activity  of  a 
drainage  or  land  improvement  society  the  tenant  shall 
personally  assume  responsibility  for  the  charges  of 
the  society  falling  upon  the  settlement  colony  .  .  .  The 
tenant  undertakes  to  associate  himself,  as  long  as  he 
remains  a  tenant,  with  a  distillery  ....  which  is  to 
be  established  in  order  to  carry  on  the  activities  of 
the  existing  distillery  enterprises." 

An  obligation  of  the  tenant  to  join  the  cooperative  organi- 
zations developed  in  this  community  is  contained  in  the  tenancy  agreement 
of  the  Land  Settlement  Association,  Ltd. ,  operating  in  England.  Ex- 
plaining its  insistence  upon  this  condition,  the  Association  points  out 
in  one  of  its  pamphlets: 

"It  is  considered  that  the  greatest  hope  for  a 
smallholder  of  this  type  is  by  the  cooperative  purchase 
of  supplies  and  by  cooperative  work  in  general.  A 
cooperative  organization  of  this  sort  does  not  mean 
that  all  the  produce  will  be  pooled  and  the  proceeds 
evenly  divided  amongst  the  holdings.  Each  man  will  re- 
ceive the  proceeds  from  the  sale  of  his  own  produce, 
but  it  will  be  graded  and  pooled  for  the  purpose  of 
cooperative  sale.  Considerable  economies  should  also 
be  possible  by  the  joint  purchase  of  feeding  stuffs 
and  other  necessaries  required  by  the  settlers.  Fur- 
ther, on  each  settlement  there  will  be  a  Central  Farm 
which,  in  the  first  instance  at  any  rate,  will  be  large- 
ly responsible  for  the  breeding  of  livestock.  This 
Farm  will  be  in  a  position  to  supply  to  settlers  co- 
operatively certain  services  such  as  the  use  of  the 
tractor,  the  services  of  the  boar,  etc.,  which  a  small- 
holder, working  on  his  own,  could  only  attain  at  a  higher 
cost . 

"All  men  who  volunteer  for  these  schemes  must  un- 
derstand that  cooperative  working  is  a  condition  of 
tenancy  and  at  the  conclusion  of  the  training  period, 
they  must  be  prepared  to  sign  an  Agreement  to  that 
effect,  any  breach  of  which  will  entail  the  termination 
of  tenancy." 
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Succession  to  Holding  in  Case  of  Death 

In  several  land-settlement  contracts,  such  as  the  tenancy  contract 
of  the  English  County  Council  of  Berkshire  and  that  of  the  Prussian  Land 
Settlement  Commission,  the  lease  is  to  be  terminable  is  case  of  the  death 
of  the  tenant  prior  to  the  expiration  of  the  lease.  In  the  former  case, 
the  termination  may  be  decided  upon  by  the  Council  at  the  expiration  of 
any  year  of  the  tenancy,  by  12  calendar  months'  notice  in  writing.  The 
Prussian  contract  requires  6  months'  previous  notice. 

Under  the  German  Civil  Code  of  1896  the  heirs  o'f  the  tenant  are 
entitled  to  terminate  the  lease,  whereas  the  landlord  has  no  right  to 
bring  the  lease  to  an  end  when  the  tenant  dies  (par.  596) .  Under  the 
Swedish  tenancy  act  of  1907,  in  case  the  tenant  dies  the  lease  is  to  con- 
tinue, unless  there  is  a  contractual  agreem.ent  against  it.  But  this 
act  also  entitles  the  heirs  to  terminate  the  lease  if  they  so  desire. 
In  case  a  lease  has  been  concluded  for  life,  the  widow  of  the  tenant 
has  the  right  to  stay  in  possession  of  the  holding,  provided  she  does  not 
remarry.     If  she  remarries,  the  landlord  may  terminate  the  lease. 

Accountability  and  Inspection 

The  usual  procedure  has  been  to  state  in  the  contract  that  the 
lessee  must  allow  officials  or  the  persons  representing  the  land-settle- 
ment agency  to  inspect  the  property  and  his  management  at  any  time; 
that  he  must  give  these  persons  at  their  request  all  the  information 
called  for  and  that  he  must  prove  to  them  that  he  has  fulfilled  his  obli- 
gations under  the  lease  contract. 

Under  the  lease  agreement  of  the  Berkshire  County  Council  in  Eng- 
land, the  tenant  agrees  to  keep  true  accounts  and  vouchers  of  all  hay, 
straw,  fodder,  root  or  green  crops,  or  manure  sold  or  removed  from  the 
holding  and  of  the  amount  of  manure  or  feeding  stuffs  or  store  returned. 
These  accounts  are  to  be  produced  whenever  required,  for  any  authorized 
officer  of  the  Council.  The  tenant  agrees,  moreover,  that  at  all  in- 
spection times  the  officer  shall  be  allowed  to  enter  or  inspect  the  hold- 
ing. 

Miscellaneous 

Some  of  the  other  obligations  refer  to  reservations  as  to  sporting 
rights,  rights  of  way,  easements  and  so  on,  the  observation  of  conditions 
and  covenants  under  which  land  is  held  by  th.  landlord,  the  sale  of 
liquor,  and  the  posting  of  advertising. 

A  comparison  of  all  the  restrictions  described  under  the  preceding 
sub-headings  with  those  mentioned  as  pertaining  to  ownership  reveals 
much  similarity  between  them.    The  close  relationship  between  the  two  sets 
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of  restrictions  in  England  is  easily  understood  when  it  is  realized  that 
the  Act  of  1892  and  those  following  it  specifically  point  out  that  "every 
small  holding  let  by  a  county  council...  shall  be  held  subject  to  the 
same  conditions  on  which  it  would  under  the  respective  section  of  the 
Act  be  held  if  it  v/ere  sold,  except  so  far  as  those  conditions  relate  to 
the  purchasing  money."  19/ 

Enforcement  Restrictions 

To  ascertain  whether  or  not  the  tenant  is  complying  with  the  stipu- 
lations of  the  lease  contract,  periodical  inspections  are  made.  Before 
any  action  is  taken  against  the  tenant,  he  is  given  a  reasonable  op- 
portunity to  remedy  the  breach. 

Some  of  the  English  contracts  contain  the  provision  that,  in  case 
the  tenant  does  not  carry  out  the  work  that  he  is  expected  to  do,  the 
landlord  is  entitled  to  execute  the  work  himself  and  to  charge  the  tenant 
with  its  cost. 

Other  means  of  enforcement  are  the  collection  of  a  fine  and  the 
termination  of  the  lease. 

It  is  interesting  that  the  Prussian  Land  Settlement  Commission  for 
Posen  and  West  Prussia  provided  for  the  establishment  of  a  special  se- 
curity fund  and  other  security,  in  order  to  assure  the  compliance  of  the 
tenant  with  the  terras  of  the  contract.     The  provision  reads  as  follows: 

"The  lessee  shall  give  security  to  the  amount  of 
one  year's  rent  for  the  complete  performance  of  all 
his  obligations.  Until  the  expiration  of  the  contract 
and  until  all  obligations  of  the  lessee  are  considered 
to  have  been  fully  and  duly  performed,  the  security 
shall  remain  deposited  in  such  a  way  that  the  State 
may  immediately  pay  to  itself  any  arrears  of  rent  or 
any  other  claims  arising  out  of  the  lease.  Further- 
more, the  whole  of  the  cattle  and  the  inventory  of 
the  lessee  and  the  stocks  and  produce  shall  be  regu- 
larly pledged  to  the  State  for  the  obligations  under- 
taken by  this  contract.  The  securities  shall  be  pledged 
in  such  a  way  that  the  State  shall  have  the  option  of 
deciding  out  of  which  security  given  it  shall  satisfy 
itself  in  the  first  instance.  The  lessee  shall  be 
bound  to  bring  up  to  its  original  amount  the  security 
deposited  by  him  if  the  whole  or  part  thereof  has  been 
drawn  upon  during  the  period  of  the  lease." 


19/    Compare  Act  of  1892,  Section  9  -  (7) 
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It  should  also  be  noted  that  under  the  Prussian  contract  just  men- 
tioned the  wife  of  the  tenant  must  guarantee  separately  the  proper  per- 
formance by  the  tenant  of  all . obligations  undertaken  by  him, 

Duration  of  Lease 

In  England,  smallholders  settled  under  the  Small  Holdings  Act  of 
1892  and  subsequent  acts  have  usually  been  given  a  yearly  lease.  The 
agreement  used  by  the  Prussian  Land  Settlement  Commission  for  Posen 
and  West  Prussia  provided  for  a  lease  of  12  years. 

The  English  Land  Settlement  Association  Limited  adopted  a  lease 
that  may  be  terminated  at  any  time  by  either  party  after  3  months'  no- 
tice. Such  a  short-term  lease  was  chosen  for  the  purpose  of  preventing 
these  holdings  from  falling  under  the  provisions  of  the  Agricultural 
Holdings  Act  of  1923,  which  allows  a  termination  only  after  12  months' 
notice.  The  Land  Settlement  Association  held  that  speedier  action  was 
necessary  in  case  the  tenant  should  violate  the  provisions  concerning 
cooperative  working,  and  that  the  cooperative  structure  might  be  imperil- 
ed if  a  tenant  could  not  be  compelled  to  leave  his  holding  immediately. 

Compensation  Payments 

The  English  Agricultural  Holdings  Act  of  1923  includes  provisions 
for  the  payment  of  compensation  for  improvements  on  the  holdings,  for  an 
increase  in  the  value  of  the  holdings  arising  out  of  the  continuous  ad- 
option of  special  standards  or  systems  of  farming,  for  the  deterioration 
of  the  holding,  for  damage  by  game,  for  disturbance,  and  for  resumption 
of  possession  of  the  holding  by  a  mortgagee.  These  rules  also  apply 
to  the  tenant-operated  small  holdings  established  under  the  land-settle- 
ment acts  of  England. 

While,  as  mentioned  before,  the  lease  agreement  of  the  Land  Settle- 
ment Association  Limited  does  not  fall  under  the  Agricultural  Holdings 
Act  of  1923,  like  the  customary  English  tenancy  contract,  it  contains 
several  provisions  assuring  compensation  for  unexhausted  improvements  to 
the  tenant  whose  lease  is  terminated. 

The  English  Agricultural  Holdings  Act  of  1923  distinguishes  be- 
tween three  types  of  improvements.  In  the  first  place,  there  are  im- 
provements for  which  the  consent  of,  or  notice  to,  the  landlord  is  not 
required.  In  the  second  place,  there  are  improvements  for  which  notice 
must  be  given  to  the  landlord.  In  the  third  place,  there  are  improvements 
for  which  the  consent  of  the  landlord  is  required.  Claims  for  compen- 
sation must  be  submitted  with  particulars  within  two  months  of  the  ter- 
mination of  tenancy. 
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As  to  the  compensation  to  tenants,  when  a  mortgagee  takes  possession 
of  a  holding  occupied  by  a  person  under  a  contract  of  tenancy  with  the 
mortgagor  which  is  not  binding  on  the  said  mortgagee,  the  Agricultural 
Holdings  Act  of  1923  provides  as  follows: 

"The  occupier  shall,  as  against  the  mortgagee  who 
takes  possession,  be  entitled  to  any  compensation  which 
is,  or  would  but  for  the  mortgagee  taking  possession 
be,  due  to  the  occupier  from  the  mortgagor  as  respects 
crops,  improvements,  tillages,  or  other  matters  con- 
nected with  the  holding,  whether  under  this  Act  or 
custom  or  an  agreement  authorized  by  this  Act; 

"If  the  contract  of  tenancy  is  for  a  tenancy  from 
year  to  year  or  for  a  term  of  years,  not  exceeding 
twenty-one,  at  a  rack  rent,  the  mortgagee  shall,  before 
he  deprives  the  occupier  of  possession  otherwise  than 
in  accordance  with  the  contract  of  tenancy,  give  to 
the  occupier  six  months'  notice  in  writing  of  his  in- 
tention so  to  do,  and,  if  he  so  deprives  him,  com- 
pensation shall  be  due  to  the  occupier  for  his  crops, 
and  for  any  expenditure  upon  the  land  which  he  has 
made  in  the  expectation  of  remaining  in  the  holding 
for  the  full  term  of  his  contract  of  tenancy,  in  so 
far  as  any  improvement  resulting  therefrom  is  not  ex- 
hausted at  the  time  of  his  being  so  deprived; 

"Any  sum  ascertained  to  be  due  to  the  occupier  for 
compensation,  or  for  any  costs  connected  therewith,  may 
be  set  off  against  any  rent  or  other  sum  due  from  him 
in  respect  of  the  holding,  but  unless  so  set  off  shall, 
as  against  the  mortgagee,  be  charged  and  recovered  in 
accordance  with  the  provisions  of  this  Act  relating  to 
the  recovery  of  compensation  due  from  a  landlord  who 
is  a  trustee."    (Section  15  -  (1-3)) 

In  case  of  other  disturbances,  notice  in  writing  of  intention  to 
claim  compensation  for  disturbance  must  be  given  not  less  than  one 
month  after  the  termination  of  the  tenancy.  Particulars  of  the  claim 
must  be  submitted  within  two  months  of  the  termination  of  the  tenancy. 

Adjustment  of  Disputes 

To  foster  the  speedy  adjustment  of  disputes  and  to  reduce  to  a 
minimum  the  technicalities  and  costs  of  adjustment  several  land-settle- 
ment acts  and  contracts  provide  for  arbitration. 

A  comprehensive  machinery  for  arbitration  has  been  set  up  in  Eng- 
land.     Almost  any  question  or  difference  arising  between  the  landlord 
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and  the  tenant  of  a  small  holding  may  be  referred  to  arbitration,  as 
will  be  seen  from  the  following  passage  of  the  Agricultural  Holdings  Act 
Of  1923: 

"Any  question  or  difference  arising  out  of  any 
claim  by  the  tenant  of  a  holding  against  the  landlord 
for  compensation  payable  under  this  Act,  or  for  any  ! 
sums  claimed  to  be  due  to  the  tenant  from  the  landlord 
for  any  breach  of  contract  or  otherwise  in  respect 
of  the  holding,  or  out  of  any  claim  by  the  landlord 
against  the  tenant  for  waste  wrongly  committed  or  per- 
mitted by  the  tenant,  or  for  any  breach  of  contract  or 
otherwise  in  respect  of  the  holding,  and  any  other 
question  or  difference  of  any  kind  whatsoever  between 
the  landlord  and  the  tenant  of  the  holding  arising  out 
of  the  termination  of  the  tenancy  of  the  holding 
or  arising,  whether  during  the  tenancy  or  on  the  ter- 
mination thereof,  as  to  the  construction  of  the  con- 
tract of  tenancy,  and  any  other  question  which  under 
this  Act  is  referred  to  arbitration  shall  be  determined, 
notwithstanding  any  agreement  under  the  contract  of 
tenancy  or  otherwise  providing  for  a  different  method 
of  arbitration,  by  a  single  arbitrator  in  accordance 
with  the  provisions  set  out  in  the  Second  Schedule  to 
this  Act."     (Section  16  -  (1)) 


This   act  also  provides   that   the   arbitrator   is  final. 
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Chapter  IV. 


PROVISIONS  FOR  MIXED  TENURE 


The  Case  of  Mixed  Tenure  Arrang;ements 

In  the  main,  xhe  arguments  advanced  in  favor  of  mixed-tenure  ar- 
rangements have  been:  (1)  the  transfer  of  divided  ownership  rights  or 
ownership-like  rights  in  the  land  is  likely  to  stimulate  industry  and 
thrift  among  the  settlers;  (2)  the  settlers  will  be  enabled  to  gain 
access  to  holdings  vv'ith  a  small'  amount  of  capital,  since  no  purchase 
price  is  to  be  paid  for  land;  (3)  since  the  contract  may  extend  over  a 
considerable  length  of  time,  the  holder  need  not  hesitate  to  make  invest- 
ments which  prom.ise  to  be  profitable  only  on  a  long-term  basis  of  oc- 
cupation; (4)  the  grantors  are  able  to  establish  immediate  and  effective 
control  over  the  holding,  barring  speculation  and  other  undesirable  de- 
velopments; (5)  by  eliminating  short-term  fluctuations  of  rent  payments, 
the  settlers  will  be  aided  in  making  long-term  calculations;  (6)  the 
settlers  will  be  protected  against  all  unforeseen  changes  in  the  person 
of  the  grantor  during  the  entire  length  of  the  tenure  period;  (7)  any  un- 
desirable conditions  that  may  arise  .can  be  eradicated  when  the  tenure 
term  expires  and  the  holding  reverts  to  the  grantor;  (8)  through  the  di- 
vision of  ownership  rights  an  element  of  conciliation  v/ill  be  injected 
into  the  general  conflict  between  those  who  operate  the  holdings  and 
those  who  receive  the  ground  rent, 

Provisions  in  General 

■  In  certain  parts  of  Germany  hereditary  use  leases  were  not  abolished 
or  rejected  even  in  the  days  of  the  most  vehement  attacks  on  restricted 
land-tenure  conditions.  This  is  true  of  the  two  Mecklenburgs ,  Braun- 
schv/eig,  Schaumburg-Lippe ,  and  most  of  the  Thuringian  states.  In  Mecklen- 
burg-Schwerin ,  mixed-tenure  arrangements  v/ere  continued  or  revived  by  an 
Act  of  1822  and  a  Decree  of  1867,  The  form  proposed  was  the  "Erbpacht." 
There  was  also  much  agitation  for  the  application  of  hereditary  use 
leases  in  Prussia  when  new  land  settlement  measures  were  discussed  in  the 
'70s  and  '80s  of  the  last  century.  In  Prussia,  however,  instead  of  re- 
viving these  tenure  arrangements,  it  was  decided  to  lay  emphasis  on  re- 
stricted ownership  in  the  form  of  a  tenure  holding  which  came  to  be  known 
as  a  rental  holding  (Rentengut) .  The  main  reason  for  abstaining  from 
re-instituting  the  "Erbpacht"  or  "Erbzins"  was  the  fear  that,  thereby, 
old  feudal  relationships  might  be  revived. 

The  German  Civil  Code  of  1896  does  not  include  any  regulatory 
provisions  of  "Erbpacht."  Section  53  of  the  Introductory  Law  to  this 
Code  stipulates  that,  in  those  states  in  which  mixed  tenure  arrangements 
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of  the  type  of  "Erbpacht",  existed  prior  to  January  1,  1900,  the  statutes 
of  the  respective  states  referring  thereto  should  be  applicable. 

As  stated  before,  the  Congested  Districts  Board  of  Scotland,  es- 
tablished by  the  Congested  Districts{Scotland) Act  of  1897,  in  its  land- 
settlement  activities,  operated  at  first  under  the  assumption  that  its 
powers  as  to  tenure  were  limited  to  placing  its  settlers  under  ownership 
arrangements.  But  the  Board  added  mixed-tenure  arrangements  when,  in 
1908,  demand  for  such  tenure  arose  among  its  clients  and  notice  was  re- 
ceived from  the  Law  Officers  of  the  Crown  that  it  had  wide  enough  powers 
to  do  this.  20/  The  kind  of  mixed-tenure  form  which  was  chosen  was  the 
type  of  arrangement  whereby  crofters  hold  land  under  the  Crofters  Holdings 
(Scotland)  Act  of  1886.  With  the  passage  of  the  Small  Landholders  (Scot- 
land) Act  of  1911,  mixed-tenure  arrangements  became  the  main  type  of 
tenure  in  Scottish  land-settlement  operations.  The  mixed-tenure  form 
employed  today  for  the  Scottish  new  holdings  is  determined  by  the  regu- 
lations laid  down  for  landholders  in  the  so-called  landholders  acts, 
of  which  the  major  ones  are  the  Crofters  Holdings  (Scotland)  Act  of  1886, 
the  Small  Landholders  (Scotland)  Act  of  1911  and  the  Small  Landholders 
and  Agricultural  Holdings  (Scotland)  Act  of  1931.  21/ 

In  Denmark,  some  efforts  were  made  to  provide  for  a  property 
pattern  of  the  mixed-tenure  type  in  the  discussions  of  new  land-settle- 
ment legislation  during  the  '90s  of  the  last  century.  The  makers  of  the 
Act  of  1899  decided,  however,  to  settle  the  nev/  landholders  under  owner- 
ship tenure.  The  Danish  Agricultural  Committee  of  1911  likewise  made 
some  suggestions  pointing  toward  the  adoption  of  mixed  tenure  for  new- 
holdings  created  through  state-assisted  land  settlement,  These  efforts 
finally  succeeded  in  1919.  On  October  4  of  that  year,  an  act  was  passed 
whereby  new  holdings   can  be   created  under  hereditary  use   right.  In 


20/  The  Board  learned  about  its  wider  powers  in  tenure  matters  under 
the  following  circumstances.  In  1908  some  of  its  clients,  namely 
those  who  were  to  be  settled  on  the  estate  of  Kilmuir,  refused  to 
buy  the  holdings  offered  to  them.  The  Board  thereupon  asked  the 
Law  Officers  of  the  Crown  whether  it  could  act  otherwise  than  to 
sell  the  holding  to  the  settlers.  It  was  advised  by  the  Lord  Ad- 
vocate and  the  Solicitor  General  that  the  provision  of  land  by  the 
Board  for  subdivision  among,  or  enlargement  of,  the  holdings  of 
crofters  and  cottars  in  congested  districts  need  not  proceed  ex- 
clusively by  sale  to  such  crofters  and  cottars.  (Compare  Congested 
Districts  Board,  11th  Report,  1908-09,  p.  vii.) 

21/  The  term  "landholders"  was  introduced  into  the  Scottish  land  laws 
by  the  Act  of  1911.  From  then  on  this  term  came  to  be  applied  to  all 
crofters  existing  at  the  commencement  of  the  Act  of  1911,  as  well  as 
to  several  other  types  of  tenure  holders. 
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Sweden,  on  June  4,  1926,  an  act  was  passed  providing  for  the  establish- 
ment of  new  holdings  on  Crown  land  under  hereditary  use  right  arrange- 
ments . 

Mixed  Tenures  on  Private  or  Public  Land 

The  land-settleraent  acts  of  Scotland  permit  mixed  tenure  arrange- 
ments on  both  private  and  public  land.  In  Denmark  and  Sweden,  the  land 
settlement  laws  containing  provisions  with  respect  to  the  application  of 
hereditary  use  rights  refer  to  the  creation  of  new  holdings  on  state- 
owned  land  only. 

Nature  of  Restrictions 

Qualification,  Activity,  and  Residence  of  the  Settler 

Ability  to  operate  the  holding  efficiently  has  been  required  in 
several  instances.  According  to  Section  10  (1)  of  the  Scottish  Act  of 
1911,  a  landholder  is  required  to  cultivate  his  holding  by  himself  or 
with  his  family,  with  or  without  hired  labor.  In  Sweden,  under  the 
Act  of  June  4,  1926,  a  settler  must  reside  on  the  land,  unless  the 
provincial  administration  in  view  of  special  circumstances  grants  him 
permission  to  live  elsewhere  (par.  16) . 

Land  Use 

In  Scotland,  under  the  Act  of  1911,  although  the  land  is  to  be 
used  for  agricultural  purposes,  the  landholder  is  authorized  to  use  his 
holding  for  such  subsidiary  or  auxiliary  occupations  as  are  not  in- 
consistent  with    the   cultivation   of   the   holding.    (Section   10  -  (1)). 

As  far  as  the  carrying  out  of  raining,  quarrying,  and  timber-cutting 
operations  on  the  holding  are  concerned,  the  Scottish  rules  laid  down  in 
the  Act  of  1886,  Section  1  -  (7)  in  connection  with  the  Act  of  1911. 
Section  1,  provide  that: 

"The  landlord  or  any  person  or  persons  authorized 
by  him  in  that  behalf  (he  or  they  making  reasonable 
compensation  for  any  damage  to  be  done  or  occasioned 
thereby)  shall  have  the  right  to  enter  upon  the  holding 
for  any  of  the  purposes  following:- 

"Mining,  cutting  timber,  opening  roads,  inspecting 
the  holding,  hunting,  shooting,   fishing,  etc. 

"And  the  landholder  shall  not  obstruct  the  landlord 
or  any  person  or  persons  authorized  by  him." 
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The  Swedish  Act  of  June  4,  1926,  states  on  this  point: 

"Holders  in  emphyteusis  may  not  exploit  the  trees 
growing  on  the  farm,  nor  the  turbaries,  sand  pits,  clay 
pits,  stone  or  limestone  quarries  except  to  the  extent 
authorized  by  the  Crown  and  solely  for  the  needs  of 
agricultural  exploitation. 

"These  operations  may  however  be  carried  out  for 
other  purposes  than  the  needs  of  agricultural  exploita- 
tion on  receipt  of  a  special  permission  and  for  a  cer- 
tain determined  period,  in  payment  of  a  special  rent 
the  amount  of  which  shall  be  fixed  at  the  time  of  the 
granting  of  the  permission."     (Par.  21) 


Buildings  and  Other  Improvements 

Under  the  Swedish  Act  of  June  4,  1926,  the  grantee  is  required  to 
construct  the  necessary  buildings  at  his  own  expense  and  is  responsible 
for  their  upkeep  (par.  18).  Similarly,  in  Scotland  the  new  holder  is 
required  to  maintain  the  buildings  and  fences.  Referring  to  these  matters 
in  its  first  report  the  Board  of  Agriculture  for  Scotland  stated:  22/ 

"For  the  provision  and  maintenance  of  buildings 
and  fences  the  tenant  will  become  responsible,  aided, 
if  necessary,  by  loans  from  the  Board. 

"If  there  are  any  buildings  already  in  existence  on 
the  land,  and  they  are  suitable  for  occupation  by  new 
holders,  the  latter,  with  or  without  the  assistance  of 
the  Board,  will  be  responsible  for  any  necessary  adap- 
tations and  for  subsequent  maintenance;  and  as  a  rule  it 
will  simplify  matters  if  arrangements  can  be  made  for 
the  new  tenants  acquiring  such  buildings  and  so  convert- 
ing them  into  landholders  improvements." 

As  to  the  question  of  who  is  to  own  the  buildings,  there  have  been 
two  different  policies.  Under  one  policy,  the  buildings  are  owned  by 
the  grantor  as  the  superior  owner  of  property;  and  under  the  other,  the 
buildings  are  owned  by  the  grantee.  The  latter  policy  seems  to  predominate. 
Thus,    in  Scotland  the  landholder  has  been  considered  the  owner  of  the 


22/    Board  of  Agriculture  for  Scotland,  1st  Report,  1913,  p.  x. 
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buildings.  25/  The  same  applies  to  the  settler  placed  on  public  land 
under  the  Danish  Act  of  October  4,  1919.  The  question  as  to  who  owns  the 
buildings  is  important  in  connection  with  the  use  of  the  buildings  as 
collateral  for  the  borrowing  of  capital.  In  all  cases  it  is  stipulated, 
however,  that  at  the  termination  of  the  tenure  period  the  buildings  will 
become  the  property  of  the  grantor.  24/ 

As  to  restrictions  on  the  number  of  dwelling  houses  to  be 
erected  on  the  holding,  in  Scotland,  under  the  Act  of  1911,  a  new  holder 
is  not  allowed  to  erect  or  allow  to  be  erected  on  his  holding  more  than 
one  dwelling  without  the  written  consent  of  the  landlord  and  the  de- 
partment of  Agriculture  for  Scotland.  (Section  10  -  (2))  Furthermore, 
he  is  expected  not  to  erect  or  permit  to  be  erected  on  his  holding  any 
dwelling  other  than  those  substituted  for  buildings  already  on  the  land 
at  the  time  when  the  Landholder's  Acts  first  applied  to  the  holding. 
(Section  10  -  (2)  in  connection  with  Section  1  -  (4)  of  the  Act  of  1886). 

Contrary  to  the  English  rules  on  the  use  of  the  buildings  by  owners, 
in  Scotland  the  landholder  is  not  debarred  from  subletting  his  dwelling 
house  to  holiday  visitors.      (Scottish  Act  of  1911,   Section  10  -  (2)) 

Equipment 

A  contract  used  in  Mecklenburg-Schwerin  after  the  World  War,  stipu- 
lates that  an  adequate  amount  of  equipment  and  livestock  is  to  be  kept 
on  the  holding. 

Transfer  and  Assignment  of  Land  During  Lifetime 

Quite  generally  it  has  been  stipulated  that  any  partitioning  of 
holdings  is  to  be  subject  to  the  approval  of  the  grantor. 

Under  the  Swedish  Act  of  1926  a  holding  may  be  subdivided  into 
several  parts  on  condition  that  each  part  is  consistent  with  the  object 
for  which  the  tenure  right  was  granted  (par.  17).  The  same  Act  allows 
the  use  of  a  portion  of  the  land  for  conversion  into  building  sites, 
markets,  roads,  etc.,  provided  that  the  remainder  of  the  holdings  is 
sufficient  for  the  purposes  for  which  the  grant  was  made     (par.   17)  . 


25/  Until  1926,  the  Department  of  Agriculture  for  Scotland  paid  the 
landlord  for  the  buildings  in  which  it  Intended  to  settle  its  clients 
The  new  holders  were  assisted  by  loans  from  the  Department  enabling 
them  to  pay  the  price  of  the  buildings  to  the  Department.  The 
settlers,  therefore,  became  the  owners. 

24/  In  regard  to  compensation  to  the  grantee  for  improvements  see  pages 
57,  58. 
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It  is  the  nature  of  mixed  tenures  that  they  are  assignable.  The 
right  to  assign,  therefore,  can  not  be  excluded  by  contract.  Generally, 
however,  assigning  of  the  holding  has  been  subject  to  the  approval  of 
the  grantor. 

Under  the  Scottish  Act  of  1886,  a  landholder  is  not  permitted  to 
execute  any  deed  purporting  to  assign  his  tenancy  except  with  the  ap- 
proval of  his  landlord.  (Section  1  -  (2))  In  relaxing  this  rule  some- 
what, the  Act  of  1911  states  that  a  landholder  shall  be  entitled  to  assign 
his  holding  to  a  member  of  his  family  in  case  of  inability  to  work  caused 
by  illness,   old  age,   or  infirmity.     This  section  of  the  Act  declares: 

"In  the  event  of  a  landholder  being  unable  to  work 
his  holding  through  illness,  old  age  or  infirmity,  he 
may  apply  to  the  Land  Court  for  leave  to  assign  his 
holding  to  a  member  of  his  family,  being  his  wife  or 
any  person,  who  failing  nearer  heirs  would  succeed  him 
in  the  case  of  intestacy  and  if,  after  intimation  to 
the  landlord  and  any  other  party  interested  and  such 
hearing  or  enquiry  as  the  Land  Court  may  consider  neces- 
sary, it  appears  to  the  Land  Court  that  such  assignment 
would  be  reasonable  and  proper  it  shall  be  competent  to 
the  Land  Court  to  grant  such  leave  on  such  terras  and 
conditions,  if  any,  as  may  to  them  seem  fit."  (Sec- 
tion 21) 


Succession  to  Holdings  in  Case  of  Death 

It  likewise  corresponds  to  the  nature  of  mixed-tenure  arrangements 
that  they  are  inheritable.  But  as  in  the  case  of  assignments,  im- 
portant restrictions  have  been  imposed  upon  inheritance. 

In  Scotland,  a  landholder  may  pass  on  his  holding  by  will  to  a 
statutory  successor  only.  25/  The  legatee  must  report  the  bequest  to 
the  landlord  within  2  months  after  the  landholder's  death.  After  1 
month,  unless  the  landlord  declines  to  accept  him,  the  legatee  defi- 
nitely becomes  a  tenant.  The  legatee  may  then  petition  the  Land  Court 
and,    if  no  objection  is  established,    the  decree  will  be  granted.  26/ 


25/  The  expression  "statutory  successor"  means  any  person  who,  in  the 
terms  of  the  Landholder's  Act,  has  succeeded  or  may  succeed  to  a 
holding  whether  as  heir-at-law  or  legatee  of  his  immediate  pre- 
decessor, being  a  crofter  or  landholder  in  occupation  of  the  holding 
(Section  31  of  the  Act  of  1911). 

26/    Scott,  James,  The  Law  of  Smallholdings,  p.  121. 
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Financial  Matters 

Apart  from  the  regular  rent  payments,  sometimes  other  payments 
must  be  made  at  irregular  intervals,  for  instance  in  case  of  a  transfer 
of  the  holding  during  lifetime,  or  in  case  of  a  transfer  to  heirs  or 
other  parties  at  the  time  of  death.  Payments  that  are  to  be  made  in 
connection  with  the  transfer  of  the  holding  to  another  person  during  the 
lifetime  of  the  grantee  are  called  laudemium. 

The  mortgaging  of  the  property  has  been  allowed,  but  generally 
the  grantee  cannot  act  without  the  approval  of  the  grantor. 

In  some  cases  it  has  been  stipulated  that  the  grantee  must  conduct 
his  business  in  such  a  way  as  to  avoid  bankruptcy.  Thus  the  Scottish 
Act  of  1886  states  that  the  landholder  shall  not  do  any  act  whereby  he 
becomes  bankrupt  within  the  meaning  of  the  Bankruptcy  (Scotland)  Act  of 
1856  and  the  Debtors  (Scotland)  Act  of  1880  (Section  1  -  (6)). 


Insurance 

Frequently  the  laws  and  contracts  oblige  the  grantee  to  insure  the 
buildings  against  fire. 

Membership  in  Organizations 

No  instances  have  been  found  where  the  grantee  is  required  to  join 
specific  organizations  as  a  condition  of  occupying  the  holding. 


Accountability  and  Inspection 

The  Scottish  Act  of  1886  stipulates  that  the  landlord,  or  any 
person  or  persons  authorized  by  him,  shall  have  the  right  to  enter  upon 
the  holding  for  the  purposes  of  inspection  (Section  1  -  (7)  in  connection 
with  the  Act  of  1911,  Section  1). 


Miscellaneous 

In  Scotland,  under  the  Act  of  1886,  the  new  holder  is  forbidden 
to  open  any  house  for  the  sale  of  intoxicating  liquors  without  the  con- 
sent of  his  landlord  (Section  1  -  (8)  )  .  The  same  Act  provides  that  the 
landlord  is  to  be  allowed  to  enter  upon  the  holding  for  the  purpose  of 
hunting,  shooting,  fishing,  etc.   (Section  1  -  (7)). 

Generally  the  grantee  is  required  to  pay  taxes  and  any  other 
public  charges  which  may  be  imposed  upon  the  land. 
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Enforcement  of  Restrictive  Conditions 

The  enforcement  of  the  various  restrictive  conditions  has  been 
regulated  in  much  the  same  way  as  in  the  case  of  ownership  and  tenancy. 
If  the  settler  violates  the  stipulations  of  his  contract,  he  will  be 
warned  and  asked  to  correct  the  violation.  The  severest  step  that  may  be 
taken  against  him  is  removal  from  the  holding. 

In  Scotland,  the  settler  is  subject  to  removal  from  his  holding* in 
case  he  does  not  meet  his  payment  obligations  or  breaks  any  other  sta- 
tutory condition.  The  right  of  removal  as  laid  down  in  part  I  of  the 
Small  Landholders  and  Agricultural  Holdings  (Scotland)  Act  of  1931  reads 
as  follows: 

"When  one  year's  rent  of  a  holding  is  unpaid  or 
when  a  landholder  has  broken  any  statutory  condition 
(other  than  a  statutory  condition  as  to  payment  of  rent)  , 
it  shall  be  lawful  for  the  Land  Court,  on  the  applica- 
tion of  the  landlord  and  after  consideration  of  any 
objections  stated  by  the  landholder,  to  make  an  order 
for  the  removal  of  the  landholder,  and  where  a  land- 
holder whose  rights  to  compensation  for  permanent  im- 
provements have  been  transferred  in  whole  or  in  part 
to  the  Department,  under  section  eight  of  the  Act  of 
1911,  abandons  his  holding  or  breaks  any  statutory  con- 
dition (other  than  as  aforesaid)  or  breaks  any  of  the 
conditions  of  repayment  of  a  loan  under  the  said  sec- 
tion, it  shall  be  lawful  for  the  Land  Court,  on  the 
application  of  the  Department,  and  after  considering 
any  objections  stated  by  the  landholder  or  the  land- 
lord, to  make  an  order  for  the  removal  of  the  land- 
holder."    (Section  3  -  (1) ) 

The  Scottish  Act  of  1931  also  stipulates  that  the  settler  is  to  lose  his 
right  to  his  holding  if  he  fails  to  occupy  it  and  to  start  cultivating 
and  equipping  it  in  due  course.     In  this  respect  the  Act  of  1931  says: 

"Where  any  person  to  whom  a  new  holding  has  been 
allocated  or  let  by  the  Department  fails  without  reason- 
able cause  within  three  months  of  his  term  of  entry  to 
such  holding  to  occupy,  cultivate  and  proceed  to  equip 
it,  the  Department  after  consideration  of  any  objec- 
tions stated  by  such  person  shall  be  entitled  to  ter- 
minate his  right  to  such  holding  and  to  allocate  or  let 
it  to  some  other  person,  and  where  a  person  has  been 
registered  by  order  of  the  Land  Court  as  a  landholder 
in  respect  of  any  holding  and  he  fails  without  reason- 
able cause  within  three  months  of  such  registration  to 
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occupy,  cultivate  and  proceed  to  equip  the  holding, 
it  shall  be  lawful  for  the  Land  Court  on  the  application 
of  the  Department  or  of  the  landlord,  and  after  giving 
the  Department,  the  landlord,  and  the  landholder  an 
opportunity  of  being  heard,  to  cancel  the  registration 
of  such  landholder  and  to  terminate  his  right  to  the 
holding,  and  the  Department  shall  thereupon  be  entitled 
to  allocate  or  let  the  holding  to  some  other  person." 
(Section  4) 

The  Swedish  Act  of  June  4,  1926,  contains  the  following  enforcement 
provision: 

"In  case  of  the  holding  being  abandoned,  or  its 
exploitation  neglected  or  of  its  degradation,  the  grant 
of  emphyteusis  reverts  to  the  Crown  without  prejudice 
to  the  indemnities  due  to  it. 

"The  Crown  has  the  right  to  disclaim  the  emphy- 
teusis contracts  in  the  following  cases: 

"If  the  holder  is  emphyteusis,  in  contravention  of 
-the   provisions   of   Par.    17,    having   incorporated  his 
farm  in  another,   or  having  subdivided  it.   has  failed 
to  comply  with  the  rectifying  summonses  issued. 

"If  the  holder  in  emphyteusis  is  guilty  of  breach 
of  the  provisions  contained  in  Par.  21.  27/ 

"If  the  holder  in  emphyteusis  does  not  provide  the 
buildings  necessary  for  the  exploitation  or  if  he  omits 
to  insure  them;  if  he  completely  neglects  the  farm  or 
the  enterprises  existing  thereon;  if  he  fails  to  car- 
ry out  the  corrections  required  of  him;  or 

"If  the  holder  in  emphyteusis,  without  permission, 
takes  up  his  residence  elsev.'here  or  if  he  fails  to  move 
to    the    farm   within   90    days    of    receipt    of  notice. 

"If  it  turns  out  that  the  holder  is  guilty  of  only 
a  minor  irregularity  in  the  above  cases,  he  shall  be 
maintained  in  his  rights  of  emphyteusis,  but  in  a  case 
of  a  renunciation  of  the  responsibilities  under  the 
contract,  the  Crown  shall  retain  all  his  rights  to 
compensation."     (Par.  25,  26) 


27/    Paragraph  21   refers  to  cutting  trees,    taking  of  sand,   clay,  lime- 
stone, etc. 
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Duration  of  Mixed  Tenures 

Sometimes  mixed  tenures  have  been  arranged  on  a  perpetual  ba- 
sis; sometimes  they  have  been  established  on  the  basis  of  a  definite 
number  of  years.  In  the  latter  case,  there  have  been  terms  of  50  years, 
99  years,  999  years,  and  others. 

Before  1926,  England  had  the  institution  of  a  perpetually  re- 
newable lease.  This  lease  entitled  the  tenant  to  ask  for  a  renewal 
each  time  his  term  ended.  Under  the  Law  of  Property  Act  of  1926,  such 
perpetually  renewable  leases  are  no  longer  legal.  All  those  which 
existed  at  that  time  were  changed  into  leases  of  2,000  years. 

Under  German  laws  regulating  mixed  tenures,  it  is  possible  to 
establish  "Erbpacht"  contracts  on  an  indefinite  basis.  The  same  ap- 
plies to  the  mixed  tenure  arrangements  established  under  the  Swedish 
Act  of  June  4,  1926. 


Compensation  for  Improvements 

The  settler's  attitude  toward  improvements  on  his  holding  will 
depend  a  great  deal  on  the  existence  or  non-existence  of  provisions 
promising  him  adequate  compensation  for  permanent  improvements  at  the 
time  of  his  departure  from  the  holding.  Realizing  this,  mixed  tenure 
arrangements  usually  have  carried  such  provisions. 

In  Scotland,  the  principle  has  been  adopted  that  a  landholder 
who  leaves  his  holding  or  is  removed  shall  be  entitled  to  compensation 
for  all  unexhausted  improvements  made  by  himself  or  his  predecessors  of 
the  same  family.  This  right  is  embodied  in  the  following  passage  of  the 
Act  of  1886: 


"When  a  crofter  renounces  his  tenancy  or  is 
removed  from  his  holding,  he  shall  be  entitled  to  com- 
pensation for  any  permanent  improvements,  provided 
that  — 

(a)  The  improvements  are  suitable  to  the  holding; 

(b)  The  improvements  have  been  executed  or  paid 

for  by  the  crofter  or  his  predecessors  in 
the  same  family; 

(c)  The   improvements  have  not  been  executed  in 

virtue  of  any  specific  agreement  in  writing 
under  which  the  crofter  was  bound  to  execute 
such  improvements."     (Section  8) 
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As  to  the  valuation  of  the  improvements,  the  same  Act  says: 

"Improvements  shall  be  valued  under  this  Act 
at  such  sum  as  fairly  represents  the  value  of  the 
improvement  to  an  incoming  tenant,  provided  that 
in  fixing  the  amount  of  compensation  payable  the  value 
of  any  assistance  or  consideration  which  may  be  proved 
to  have  been  given  by  the  landlord,  or  his  predecessors 
in  title,  in  respect  of  such  improvements  shall  be 
taken  into  account,  and  deducted  from  such  compensa- 
tion, and  the  value  of  any  deterioration  committed  or 
permitted  by  the  tenant  within  the  four  years  preceding 
shall  also  be  deducted  from  the  said  compensation." 
(Section  10) 

Adjustment  of  Disputes 

Under  the  Scottish  Act  of  1886,  the  Crofters  Commission  occupied 
a  prominent  place  in  the  settlement  of  disputes  between  landlord  and 
crofter.  This  Act  also  provided  for  the  appointment  of  a  sole  arbiter  in 
case  landlord  and  crofter  preferred  to  have  the  matter  arbitrated  outside 
of  the  Crofters  Commission.  With  reference  to  the  latter  procedure 
the  Act  says: 

"Where,  in  any  proceeding  under  this  Act,  the 
Crofters  Commission  is  empowered  to  pronounce  an 
order,  the  landlord  and  the  crofter  may  agree  to  accept 
the  decision  of  a  sole  arbiter  mutually  chosen  instead 
of  the  decision  of  the  Crofters  Commission,  and  in  that 
case  any  order  pronounced  by  such  sole  arbiter  shall, 
when  recorded  in  the  'Crofters'  Holdings  Book,'  along 
with  the  agreement  to  accept  his  decision,  be  as  ef- 
fectual to  all  intents  and  purposes  as  an  order  of  the 
Crofters  Commission:  and  all  regulations  applicable 
to  the  Crofters  Commission,  and  to  the  orders  pronounced 
by  them,  shall  apply  to  any  sole  arbiter  and  the  orders 
pronounced  by  him."  (Section  30) 

Under  the  Scottish  Act  of  1911  the  Scottish  Land  Court  took  the 
place  of  the  Crofters  Commission.  Attention  may  also  be  drawn  to  the 
following  arbitration  provision  of  the  Agricultural  Holdings  (Scotland) 
Act  of  1923: 

"All  questions  which  under  this  Act  or  under  the 
lease  are  referred  to  arbitration  shall,   whether  the 
matter  to  which  the  arbitration  relates  arose  before 
or  after  the  passing  of  this  Act,  be  determined  not- 
withstanding any  agreement  under  the  lease  or  otherwise 
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providing    for    a    different    method    of  arbitration, 
by  a  single  arbiter  in  accordance  v/ith  the  provisions 
set  out  in  the  Second  Schedule  to  this  Act."  (Section 
16  -  (D) 

Amending  this  provision,  the  Act  of  1931  states; 

"Any  question  of  difference  between  the  landlord 
and  the  tenant  of  a  holding  which,  under  the  principal 
Act  or  this  Act,  or  under  the  lease,  is  referred  to 
arbitration  may,  if  the  landlord  and  the  tenant  so 
agree,  in  lieu  of  being  determined  in  pursuance  of 
subsection  (1)  of  the  section  sixteen  of  the  principal 
Act,  be  determined  by  the  Land  Court,  and  the  Land 
Court  shall,  on  the  joint  application  of  the  landlord 
and  the  tenant,  determine  such  question  or  difference 
accordingly."     (Section  34) 

Recording 

A  formal  way  of  recording  mixed-tenure  contracts  exists  in  the 
Mecklenburgian  region  of  Germany,  where  an  Erbpacht  agreement  is  estab- 
lished by  a  covenant  called  "Grundbrief"  and  the  registration  of  the 
tenure  rights  in  the  Land  Registry.  In  case  the  holding  is  not  estab- 
lished on  public  land  but  on  private  land,  the  "Grundbrief"  is  subject 
to  approval  on  the  part  of  the  State, 

The  Scottish  Act  of  1931  says  that  the  Land  Court  shall,  on  the 
application  of  the  Department  of  Agriculture,  the  landlord,  or  the 
landholder,  make  a  record  specifying  the  condition  of  the  cultivation 
of  the  holding  and  of  the  buildings  and  other  permanent  improvements  on 
the  holding  and  explaining  by  whom  such  permanent  improvements  have  been 
executed  or  paid  for  (Section  10  -  (1)).  This  provision  is  apparently 
designed  to  create  a  body  of  reliable  information  on  the  status  of  the 
holding  to  which  the  parties  may  refer  should  any  dispute  arise  in  the 
future . 

Option  to  Shift  to  Other  Tenure  Forms 

A  special  provision  is  contained  in  the  Swedish  Act  of  June  4, 
1926,  authorizing  the  settler  to  become  a  full  owner  if  he  so  chooses, 
at  the  expiration  of  the  first  20  years  of  occupation.  This  provision 
reads  as  follows: 

"The  holder  in  emphyteusis  who  has  fulfilled  all 
his  obligations  may,  on  the  expiry  of  the  first  period, 
demand  the  redemption  of  the  property,  unless  contrary 
provisions  were  stipulated  at  the  time  of  the  original 
grant . 
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"If  the  grant  is  burdened  by  a  priority  claim  as 
described  in  Par.  6  of  Chapter  17  of  the  Commercial 
Code,  redemption  shall  not  be  allowed  without  the  con- 
sent of  the  beneficiary  of  the  claim. 

"Holders  in  emphyteusis  intending  to  redeem  the 
land  shall  make  application  to  the  Provincial  Adminis- 
tration. 

"The  sum  payable  in  respect  of  redemption  must  be 
fixed  by  the  'Rents  Commission, '  account  being  taken  of 
the  actual  value  of  the  property  and  deduction  made  of 
the  value  of  the  improvements  effected  by  the  holder. 

"Sums  payable  in  respect  of  redemption  shall  be 
paid  to  the  Provincial  Administration  within  90  days 
from  the  date  when  the  decision  takes  legal  force. 
In  the  event  of  omission  the  application  is  barred  by 
limitation.  The  redemption  shall  be  put  into  effect 
by  a  deed  issued  by  the  Provincial  Administration." 
(Section  33) 


-61- 


Chapter  V 

VARIETY  AND  REFERENCE  IN  TENURE  POLICIES 

As  intimated  occasionally  in  the  discussions  of  the  provisions 
for  each  major  tenure  type  in  the  preceding  three  chapters,  some  of 
the  land-settlement  programs  include  the  use  of  more  than  one  major 
pattern  of  landed  property.  Three  factors  seem  to  have  been  mainly 
responsible  for  this  situation:  (1)  the  desire  to  try  out  new  land- 
tenure  devices  while  continuing  existing  types,  (2)  the  belief  that  the 
kind  of  land-settlement  operations  contemplated  require  the  application 
of  more  than  one  major  type,  and  (3)  occasional  uncertainties  as  to 
which  pattern  vv'ould  be  most  suitable  for  a  given  set  of  conditions. 
To  what  extent  these  factors  have  been  present  in  each  case,  and  how 
much  influence  they  have  exerted  in  instances  where  they  have  been 
active  jointly,  is  difficult  to  say. 

The  Scottish  Act  of  1897,  because  of  the  vagueness  of  its  wording 
as  to  tenure  matters,  opened  the  door  to  the  use  of  more  than  one  major 
tenure  type.  The  English  land-settlement  act  of  1892  and  subsequent 
acts  provided  specifically  for  both  ownership  and  tenancy,  as  did  the 
Prussian  Act  of  1886.  Under  the  German  Act  of  1919,  all  three  major 
types  of  tenures  may  be  applied. 

In  taking  notice  of  these  various  possibilities  under  the  said 
acts,  it  should  be  noted,  however,  that  here  and  there  preference  has 
been  expressed  for  this  or  that  major  type  of  tenure.  Just  which  type 
has  been  emphasized  is  of  interest,  not  only  from  the  standpoint  of 
properly  understanding  the  situation  as  it  prevailed  at  the  time  when  the 
land-tenure  policy  was  formulated,  but  also  from  the  standpoint  of  seeing 
how  the  settlers  themselves  reacted  to  these  schemes. 

As  far  as  England  is  concerned,  it  was  primarily  ownership  of  which 
the  legislators  and  administrators  thought,  when  they  considered  the 
question  of  tenure  with  regard  to  the  new  holdings  to  be  created  under 
the  Act  of  1892.  This  is  evident  from  various  statements  made  by  Govern- 
ment officials  and  legislators  at  the  time  of  deliberation  on  the  pro- 
posed legislation  for  land  settlement.  28/  The  encouragement  of  ownership 


28/  Note  for  instance  the  following  statement  by  the  First  Lord  of  the 
Treasury,  A.  J.  Balfour,  in  the  debate  at  the  second  reading  of 
S.  A.  H.  B.  (183)  on  March  24,  1892,  before  the  British  House  of 
Commons : 

"  .  .  .  it  is  our  desire  and  our  ambition  to  do 
something  by  this  Bill  towards  re-creating  that  system 
of  small  yeoman  owners  that  once  flourished,  and  that, 
we  hope,  will  again  flourish  in  this  country.  That  is 
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arrangements  was  also  emphasized,  though  in  a  much  milder  form,  in  con- 
nection with  the  Act  of  1926.  Referring  to  tenure,  the  Ministry  of  Agri- 
culture and  Fisheries  pointed  out  in  its  Circular  to  county  councils  of 
January  31,  1927;  29/ 

"The  policy  of  the  Government  is  to  encourage  oc- 
cupying ownership.  There  is,  however,  no  desire  to 
impose  that  policy  on  Councils  against  their  judgment, 
and  the  Act  itself  has  no  such  effect.  As  a  matter  of 
fact,  in  one  respect  a  change  in  the  law  has  been  made 
in  the  contrary  direction.  Under  section  11  of  the 
Act  of  1919  a  tenant  was  entitled  after  six  years' 
occupation  of  his  holding  to  require  the  Council  to  sell 
the  holding  to  him,  and  thereupon  the  Council  were  o- 
bliged  to  sell,  unless  the  Minister's  consent  to  the 
application  being  refused  was  obtained.  This  right  of 
purchase  is  now  limited  to  tenants  actually  in  occupa- 
tion at  the  time  of  the  passing  of  the  Act. 

"The  Minister  realizes  that  there  is  a  wide  di- 
vergence of  view  on  the  question  of  the  tenure  of  small 
holdings  amongst  those  who  are  practically  acquainted 
with  the  subject,  and  are  in  a  position  to  estimate 
from  observation  and  experience  the  comparative  merits 
of  ownership  and  tenancy  under  a  local  authority. 
The  Minister  feels  sure,  however,  that  there  will  be  a 
general  agreement,  firstly,  that  if  there  is  a  genuine 
desire  on  the  part  of  applicants  for  small  holdings 
to  own  their  holdings  instead  of  renting  them,  that 
desire  ought  to  be  gratified  so  far  as  is  practicable, 
and,  secondly,  that  the  terms  of  purchase  under  the 
Acts  of  1908  and  1919  were  far  more  onerous,  financial- 
ly, than  the  terms  on  which  holdings  could  be  rented, 
and  therefore  operated  to  discourage  the  purchase  of 
holdings. 

"Accordingly  one  of  the  objects  aimed  at  in  the  new 
Act  has  been  to  redress  the  balance,  and  to  give  the 
occupying  owner  and  the  smallholder  who  prefers  to  be 
a  tenant  approximately  an  equal  measure  of  assist- 
ance from  public  funds.   .  ." 


28  Cent. /our  main  object  and  if  we  allow  our  funds  to  be  diverted 
to  another  object  —  namely,  to  the  creating  of  a  large 
number  of  small  tenants  —  we  evidently  waste  our  forces 
upon  that  we  do  not  think  is  of  the  highest  value." 

29/    Ministry  of  Agriculture  and  Fisheries,   Circular  Letter  to  Clerks 
of  County  Councils  in  England,  January  31,  1927. 


-63- 


The  English  Land  Settlement  Association,  which  is  experimenting 
with  the  return  to  the  land  of  unemployed  workers  in  industrial  and  urban 
areas,  has  decided  that  its  settlers  should  occupy  their  holdings  as 
tenants  for  the  first  few  years.  As  the  main  reasons  for  this  decision 
the  Association  cites:  50/ 

(1)  It  provides  a  testing  period  during  which  unsatisfactory 
men  can  be  weeded  out. 

(2)  It  reduces  the  smallholder's  burden  of  repayment  during  the 
early  critical  years. 

(3)  It  enables  the  Association  to  insist  upon  the  adoption  of 
co-operative  principles ,  which  it  is  considered  are  essential  for  success . 

Whether  its  settlers  are  ultimately  to  become  owners  is  a  question 
which  the  Association  has  left  open  for  the  time  being.  It  hopes  that  a 
few  years'  experience  will  convince  the  smallholders  of  the  necessity  of 
adopting  the  principles  which  led  it  to  decide  on  tenancy  for  the  initial 
period  of  occupation,  and  that  "after  a  reasonable  period,  the  whole  ques- 
tion of  ownership  can  then  be  reviewed  in  the  light  of  the  experience 
which  has  been  gained."  51/ 

As  to  German  land  settlement,  although  the  Act  of  1917  permits  the 
application  of  all  three  major  types,  it  emphasizes  the  use  of  the  owner- 
ship pattern.  This  may  be  inferred  from  many  statements  in  the  ex- 
planatory report  which  accompanied  the  bill  and  from  the  meaning  of  many 
of  the  provisions  of  the  Act  itself. 


30/    The  Land  Settlement  Association  Ltd.,  Small  Holdings,  Organization 

and  Finance,  London,  p.  4. 
31/    Ibid.  pp.  4,  5. 
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Chapter  VI 


TENURE  APPLIED  TO  NEW  HOLDINGS 


Unfortunately,  information  on  the  extent  to  which  the  various 
tenure  types  have  been  used  in  land  settlement  is  far  from  complete. 
But  for  most  of  the  countries  included  in  this  study,  enough  information 
is  available  to  give  at  least  a  rough  idea  of  the  kind  of  tenure  distri- 
bution brought  about  by  legislative  rulings  and  the  policies  of  the  land- 
settlement  agencies, 

The  statistics  of  the  English  Ministry  of  Agriculture  and  Fisheries 
on  land  settlement  in  England  show  that  about  30,000  new  small  holdings 
were  created  in  the  period  from  1908  to  1935.  Of  these,  more  than 
29,000  were  still  being  retained  by  the  county  councils  at  the  end  of 
1935;  25,939  holdings  were  occupied  by  tenants  at  that  time.  The 
Ministry  reports  further  that  during  the  period  from  1908  to  1935,  al- 
together 904  units  were  sold  either  as  small  holdings  or  cottage  holdings. 
This  means  that  of  a  total  of  26,843  holdings  reported  as  either  rented 
or  sold,  97  percent  were  operated  by  tenant-settlers,  and  that  only 
3  percent  of  these  holdings  were  purchased. 

These  figures  tell  a  different  story  than  might  have  been  expected 
in  view  of  the  repeated  efforts  of  the  English  Government  to  encourage  the 
application  of  ownership  arrangements.  They  reveal  that  in  spite  of  the 
leanings  of  the  Government  in  the  direction  of  ownership,  its  settlers 
have  preferred  to  be  placed  as  tenants  of  the  county  councils.  This  is 
a  rather  interesting  development,  which  can  be  explained  only  partially 
by  the  nature  of  the  concomitant  financial  measures  of  the  Government. 

The  distribution  of  the  holdings  reported  as  rented  at  the  end  of 
1935  and  of  the  holdings  reported  as  having  been  sold  from  1908  to  1935 
over  the  counties  of  England  and  Wales  is  shown  in  Table  1. 

In  Scotland  a  total  of  4,083  holdings  have  been  created  during  the 
period  1912-1935,  according  to  the  reports  of  the  Department  of  Agri- 
culture for  Scotland.  Of  these,  2,481  holdings  (61  percent)  were  es- 
tab].ished  on  State-owned  land  and  1,602  holdings  (39  percent)  on  private 
land.  32/  Table  2  shows,  by  minor  political  subdivisions,  the  dis- 
tribution of  mixed  tenure  arrangements  over  State-owned  land  and  pri- 
vate land: 


32/  These  figures  are  approximate.  The  statistics  of  the  Department 
distinguish  between  holdings  established  on  Department  estates  and 
holdings  established  on  private  estates  and  on  estates  taken  over 
from  the  Congested  Districts  Board.  The  latter  type  of  holdings 
probably  are  units  established  on  State-owned  land. 
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Table  1. -Number  and  percentage  of  holdings  rented  or  sold 
under  English  land-settlement  laws,  1908-35 


:  Percentage 

of 

Regions 

:      All  ; 

Rented  : 

Sold 

:  holdinKS 

: holdings : 

1/  : 

2/ 

:  Rented  : 

Sold 

Grand  Total 

:  26,843  : 

25,939  : 

904 

:        97  : 

3 

England 

Bedfordshire 

1794 

1787 

7 

100 

- 

Berkshire 

137 

129 

6 

93 

7 

Bucks 

341 

341 

— 

100 

- 

Cambs 

1547 

1537 

10 

99 

1 

Cheshire 

394 

379 

15 

96 

4 

Cornwall 

451 

427 

24 

95 

5 

Cumberland 

63 

61 

2 

97 

3 

Derby 

127 

120 

7 

94 

6 

Devon 

835 

785 

50 

94 

6 

Dorset 

301 

291 

10 

97 

3 

Durham 

328 

326 

2 

99 

1 

Essex 

395 

347 

48 

88 

12 

Gloucester 

866 

852 

14 

98 

2 

Hants 

630 

423 

207 

67 

33 

Hereford 

175 

175 

— 

100 

— 

Hertford 

280 

270 

10 

96 

4 

Hunts 

648 

648 

— 

100 

— 

Isle  of  Ely 

1886 

1886 

— 

100 

— 

Isle  of  Wight 

90 

76 

14 

84 

16 

Kent 

344 

332 

12 

97 

3 

Lancashire 

512 

507 

5 

99 

1 

Leicester 

228 

226 

2 

99 

1 

Lines  (Holland) 

997 

997 

— 

100 

_ 

Lines  (Kesteven) 

464 

464 

— 

100 

Lines  (Lindsey) 

301 

301 

— 

100 

Middlesex 

128 

128 

100 

Norfolk 

2117 

2111 

6 

100 

Northampton 

243 

243 

100 

Northumberland 

168 

165 

3 

98 

2 

Notts 

346 

305 

41 

88 

12 

Oxford 

208 

208 

100 

Rutland 

5 

5 

100 

Salop 

338 

331 

7 

98 

2 

Soke  of  Peterborough 

240 

237 

3 

99 

1 

Somerset 

1010 

1001 

9 

99 

1 

1 
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Table  1. 

-Continued 

Percentag 

re  of 

R  P  QT 1  CiTi  c; 

All 

R pn  t  prl 

Sol  d 

holdines 

'InnlHi'ncrc! 

■  11      X  V.^  X  11 

1  / 
-1-/ 

2/ 

Rented  : 

Sold 

o  i/CX X  X  o 

O  X  w 

100 



?? 

90 

10 

4?4 

422 

? 

100 

_ 

u  X  X  C/ 

A^>^  X 

288 

3 

99 

1 

127 

127 

100 

120 

X  A.*  W 

118 

2 

98 

2 

W?i  T^wi  nk 

VI  d  X  W  J.  VXV 

272 

262 

10 

96 

4 

yifpo  +  m n  rl  ?^  n H 

24 

24 

100 

Wilts 

649 

636 

13 

98 

2 

Worcester 

ilUo 

1  1  O 

86 

14 

Yorks,  East  Riding 

339 

334 

5 

99 

1 

Yorks,  North  Riding 

96 

96 

100 

— 

Yorks,  West  Riding 

598 

558 

40 

93 

— 

County  Boroughs 

781 

749 

32 

96 

4 

Total  England 

24,468 

23 , 647 

821 

97 

3 

Wa  "1  pq 

1 1        ^  \^ 

■  - 

An  p"  1  p*^  pv 

268 

264 

4 

99 

1 

Brpnon 

63 

fi3 

100 

p  ma  rvnn 

84 

83 

X 

99 

1 

W  CJ.  1  <<vlX.si.Cl'li 

1 Q 

xc? 

72 

28 

r!?i  T'm?!  T+Vipn 

1 

J- 

99 

1 

DpnV)!  0"h*=^h1  rp 

30? 

22 

93 

7 

Fli  nt 

1    X  X  11  ^ 

X  W 

1  R4 

fi 

97 

3 

(t1  rl  m  d  tp"R  n 

V  J-  Ci. ill  W  1  ^U^il 

227 

1 

100 

Merioneth 

137 

134 

3 

98 

2 

ivjonnioutn 

lyi 

rr 

1 

96 

4 

Montgomery 

297 

290 

7 

98 

2 

Pembroke 

188 

185 

3 

98 

2 

Radnor 

88 

88 

100 

County  Boroughs 

43 

34 

9 

79 

21 

Total  Wales 

2,375 

2,292 

83 

97 

3 

Great  Britain,   Ministry  of  Agriculture  and  Fisheries,  Report  of  the 
Land  Division  for  the  year  1935,  pp.  55-57. 
1/    Status  at  the  end  of  1935. 

2/    Sales  made  from  1908  to  the  end  of  1935;  including  cottage  holdings. 


1 

i 
i 
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Table  2. -Number  and  percentage  of  new  holdings  constituted  by 
the  Department  of  Agriculture  for  Scotland,  1912-35, 
on  Department  estates  and  private  estates 


On 

On 

VIA 

:  Percentage 

rjoiin  t  V 

Total : 

Dpnartmpnt ' 

nriva  t  p 

'Dpnartmpnt ■ 

Pri  va  +  p 

PS  t  a  tps 

estates 

ss  t  a  t  PR 

AV)p  T-f^  ppri 

80 

79 

1 

99 

1 

An  0"iT=! 

132 

130 

2 

98 

2 

301 

80 

221 

27 

73 

212 

108 

104 

51 

50 

Ran  f  f 

2 

2 

100 

Berwick 

120 

120 

100 

Rii  t  p 

29 

29 

100 

Ha  1  +  h  n  pc;c; 

VCIJL  UiXlXv^OO 

247 

129 

118 

52 

48 

L' Uili X  i  i. 

X  1  I 

X  /C  C/ 

48 

73  ' 

27 

Diinba  rt  on 

104 

83 

21 

80 

20 

111  CUD  ^     JLjVJ  ^fliXClXi 

179 

X  1 

151 

28 

84 

16 

Fife 

92 

83 

9 

90 

10 

Tn  VP  Tn  pciC!  ^I\/Ia^n^and\ 

135 

107 

28 

79 

21 

354 

259 

95 

73 

27 

"  Harris 

114 

30 

84 

26 

74 

"         N.  Uist 

88 

83 

5 

94 

6 

II                C  If 

o  • 

1  40 

140 

100 

Deli  X  d 

1 

X 

98 

2 

r\XIlUcii  kAXXit? 

g 

85 

15 

O  J. 

1  w 

« 

90 

10 

OR 
OO 

OO 

94 

6 

iVl  X  U.X  0  X  XA  X  an 

J.DX 

X  kJ 

91 

^  X 

9 

ivioray  ^  £jxgxn ) 

C 
D 

C 
O 

100 

X  V  Vi/ 

u  X  i\iiyy 

V 

17 

X  1 

26 

74 

reeDJ.es 

OP. 

1  Q 

7 

73 

27 

rerxn 

I/O 

w  X 

67 

33 

Renfrew 

106 

86 

20 

PI 

Ross  (Mainland) 

138 

f  o 

cn 
oU 

57 

43 

"  (Lewis) 

284 

284 

100 

Roxburgh 

21 

4 

17 

19 

81 

Selkirk 

12 

12 

100 

Stirling 

60 

59 

1 

98 

2 

Sutherland 

84 

18 

66 

21 

79 

West  Lothian 

127 

119 

8 

94 

6 

Wigtown 

53 

25 

28 

47 

53 

Zetland 

109 

28 

81 

26 

74 

Total 

4083 

2481  ; 

1602 

:        61  : 

39 

Scotland,  Department  of  Agriculture,  24th  Report,  p.  118 
1/    Includes  also  holdings   on  estates   taken  over   from  Congested  Dis- 
tricts Board. 
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It  is  evident  from  these  figures  that  in  many  of  the  regions  listed, 
holdings  on  state-owned  land  make  up  a  substantial  proportion  of  all  units 
established.  In  2  of  the  36  regions  in  which  new  holdings  were  establish- 
ed, all  the  holdings  are  on  state-owned  land.  In  24  other  regions,  hold- 
ings on  state-owned  land  range  from  50  to  99  percent  of  the  regional 
total.  Today,  the  Department  of  Agriculture  is  by  far  the  largest  land- 
owner in  Scotland, 

In  Germany,  practically  all  settlers  placed  on  new  holdings  in  the 
pre-war  period  were  settled  under  ownership  arrangements.  The  Land 
Settlement  Commission  for  Posen  and  West  Prussia  established  some  of  its 
settlers  under  lease  agreements;  but  the  cases  of  this  kind  were  very 
small  in  number.  About  80  percent  of  the  21,257  holdings  created  by  the 
Commission  in  the  period  from  1886  to  1913  were  settled  under  ownership 
arrangements  of  the  rental  holding  type.  Also,  during  and  after  the 
World  War,  practically  all  German  settlers  were  granted  ownership  rights. 
Mixed  tenure  in  the  form  of  Erbpacht  has  been  applied  in  a  noticeable 
measure  only  in  Mecklenburg. 

In  Denmark,  20,717  holdings  were  created  in  the  period  1899-1934. 
Of  these,  15,607  were  owner-operators  and  5,110  were  settlers  who  hold 
land  under  mixed  tenure.  The  use  of  mixed  tenure  did  not  begin  until 
1919.  If  one  compares  the  holdings  created  on  private  land  with  those 
created  on  public  land  from  the  time  of  the  passage  of  the  Act  of  October 
4,  1919  to  date,  one  finds  that  of  a  total  of  11,604  holdings  6,494 
(56  percent)  have  been  established  on  private  land  and  5,110  (44  percent) 
on  public  land.  Table  3  shows  the  number  of  holdings  established  from 
1900  to  1919,  during  the  time  when  only  ownership  was  applied,  and  the 
number  and  percentage  of  holdings  established  on  private  and  public  land 
since  1919. 
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Chapter  VII 
APPRAISAL  OF  TENURE  POLICIES 


Before  entering  into  an  appraisal  of  the  tenure  policies  followed 
in  the  countries  discussed  herein,  it  may  be  well  to  recall  briefly 
certain  outstanding  facts  of  the  preceding  chapters. 

In  the  background  of  the  events  that  have  shaped  the  tenure  policies 
of  the  legislatures  and  of  the  officials  of  the  land-settlement  agencies 
two  strong  forces  have  been  opposing  each  other,  one  striving  for  un- 
restricted tenure  and  the  other  for  restricted  tenure.  Absolutely  free 
tenure  rights  have  not  been  created  in  any  of  the  countries  included. 
Even  where  the  movement  toward  freedom  of  disposal  over  land  has  gone 
farthest,  the  right  of  sovereignty  to  impose  restrictions  in  the  interest 
of  public  welfare  has  been  recognized.  Some  limitations  have  always  re- 
mained, but  in  England  they  have  become  so  few  that  a  person  holding  his 
land  in  fee  simple  is  virtually  entitled  to  use  his  land  at  his  own 
discretion . 

Restricted  tenures  have  played  an  important  part  in  connection  with 
land  settlement  in  all  of  the  various  countries  listed,  including  England. 
In  some  cases  where  limited  private  ownership  has  been  established,  the 
road  to  so-called  unrestricted  ownership  has  been  opened  by  making  the  re- 
strictions temporary.  The  restrictions  on  ownership,  tenancy,  and  mixed 
tenure  cover  many  farming  aspects.  They  show  a  great  degree  of  similarity 
at  their  present  stage  of  development.  In  addition,  it  has  turned  out 
that  ownership,  tenancy,  and  mixed  tenure  have  been  applied  on  both  pri- 
vate and  public  land  and  in  some  cases,  notably  in  England  and  Scotland, 
the  State  has  become  an  important  landowner  in  the  field  of  land  settle- 
ment . 

With  these  facts  in  mind,  an  attempt  may  now  be  made  to  show  whether 
the  various  land-tenure  policies  have  been  satisfactory  or  have  failed 
to  fulfill  the  expectations  of  the  lawmakers  and  land-settlement  agencies. 
It  should  be  noted,  however,  that  no  full  appraisal  is  possible  at  present 
because  of  the  lack  of  information  regarding  certain  important  items  and 
the  limited  comparability  of  some  of  the  existing  data. 

Appraisal  of  Unrestricted  Tenure 

Little  or  nothing  is  known  about  the  fate  of  the  new  holdings  of 
the  unrestricted  private  ownership  type,  that  is,  those  holdings  which 
were  sold  without  restrictions  at  the  outset  or  which  became  free  of  re- 
strictions after  a  certain  period  of  encumbered  ownership  had  come  to  an 
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end.  In  viev/  of  this  lack  of  material,  an  appraisal  of  the  application 
of  unrestricted  tenure  must  be  substituted  by  an  examination  of  the  ex- 
perience with  such  tenure  arrangements  in  general.  The  question  may 
therefore  be  asked:  What  has  been  the  general  experience  with  unrestrict- 
ed private  ownership? 

Briefly  stated,  the  experience  with  this  type  of  tenure  has  been 
but  partially  satisfactory.  True,  there  have  been  certain  favorable  re- 
sults. In  the  first  place,  the  forces  of  industry  and  thrift  which  it 
has  set  free  in  numerous  instances  have  contributed  to  agricultural  pro- 
gress and  to  the  growth  of  national  wealth.  Second,  it  has  created  in 
many  landholders  a  strong  feeling  of  responsibility  that  is  of  great 
value.  Third,  by  increasing  the  divisibility  and  saleability  of  the  land, 
it  has  enabled  many  useful  shifts  in  landed  property  to  be  made.  Fourth, 
by  mobilizing  the  land  financially,  that  is,  by  granting  authority  to 
use  land  freely  as  security  in  borrowing,  this  tenure  type  in  many  cases 
has  facilitated  the  quick  procurement  of  capital  and  the  execution  of  im- 
provements . 

But  against  these  benefits  a  long  list  of  serious  shortcomings  must 
be  set  forth.  (1)  The  degree  of  independence  and  responsibility  granted 
under  unrestricted  tenure  has  proven  to  be  beyond  the  capacity  of  many 
landholders;  others  have  misused  their  independence.  (2)  The  treatment  of 
the  land  as  a  commodity  has  led  to  a  great  amount  of  speculation  and  has 
caused  rapid  shifts  of  landed  property  from  one  hand  to  another.  At  the 
same  time,  the  free  play  of  the  forces  of  supply  and  demand  has  not  crea- 
ted or  maintained  a  suitab].e  price  structure  for  land.  (3)  Free  di- 
visibility and  the  loosening  of  the  rules  regarding  succession  in  case  of 
death  have  frequently  caused  excessive  subdivision  and  dismemberment. 
(4)  Elimination  of  restrictions  as  to  mortgaging  the  land  has  been  fol- 
lowed by  an  enormous  debt  on  agricultural  land.  In  numerous  cases,  the 
landholder  has  lost  practically  all  of  his  equity  in  the  holding  under  the 
burden  of  his  debt.  He  "owns"  his  holding  only  nominally;  in  reality, 
his  equity  in  the  holding  is  practically  gone  and  he  works,  so  to  speak, 
as  a  wage-earner  for  his  creditor.  (5)  The  existence  of  these  weaknesses 
has  in  turn  caused  a  weakening  of  the  feeling  that  the  holding  should  be 
a  permanent  home  for  the  families  of  the  operator  and  his  descendants. 

Evaluation  of  Restricted  Tenures 

By  means  of  restricted  tenures  it  has  been  attempted  to  avoid  the 
various  deficiencies  that  have  manifested  themselves  under  the  freedom,  of 
disposal  granted  in  connection  with  unrestricted  tenures.  The  extent  to 
which  these  restricted  tenure  forms  have  been  successful  in  avoiding  the 
various  deficiencies  mentioned  has  depended  a  great  deal  upon  the  number 
of  restrictions,  the  degree  of  action  in  the  field  of  each  tenure  matter, 
and  the  kind  of  enforcement  that  has  been  given  to  the  rules  established. 
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All  of  these  factors  have  varied  from  country  to  country  and  frequently 
from  period  to  period.  From  the  available  evidence,  it  appears  that  in 
many  land-settlement  schemes  restricted  tenures  have  been  successful  in 
averting  such  dangers  as  inefficient  use  or  abuse  of  the  land,  the  di- 
version of  the  land  to  non-agricultural  purposes,  undesirable  subdivision 
or  enlargement,  overburdening  with  indebtedness,  and  speculation. 

The  question  as  to  whether  restricted  tenure  should  be  applied 
temporarily  or  permanently  has  not  yet  been  settled  everywhere.  While  in 
Germany  the  question  has  long  been  decided  in  favor  of  permanent  appli- 
cation of  restricted  tenure,  in  England  it  continues  to  be  contro- 
versial. It  v/ill  be  recalled  that  the  English  Act  of  1892  provided  that 
in  case  of  private  ownership  the  restrictions  should  last  20  years  and 
thereafter  so  long  as  any  part  of  the  purchase  money  remains  unpaid.  The 
period  proved  to  be  not  long  enough.  As  a  result,  in  1926,  it  was  ex- 
tended to  40  years  and  thereafter  so  long  as  the  purchase  money  remains 
unpaid. 

Experience  with  Specific  Restrictions 

The  right  to  take  the  holding  away  from  the  settler  in  case  of 
inefficiency  and  inability  has  become  an  important  weapon  m  the  hands 
of  the  land-settlement  agencies  employing  it  to  prevent  the  holdings  from 
staying  in  the  hands  of  unqualified  persons.  Even  when  the  selection  of 
settlers  is  carried  out  with  the  greatest  care,  it  is  not  always  possible 
to  avoid  m.istakes.  Besides,  defects  in  the  settler  may  appear  suddenly 
after  a  period  of  satisfactory  performance.  In  both  cases,  it  is  a  de- 
cided advantage  if  the  land-settlement  agency  is  entitled  to  step  in  and 
to  substitute  for  the  unqualified  settler  a  person  who  is  able  to  meet 
the  established  standards  of  selection.  Moreover,  the  mere  existence  of 
this  weapon  may  serve  to  deter  the  settler  from  habits  or  actions  that 
might  be  interpreted  as  contrary  to  the  rules  of  good  management. 

Absentee  ownership,  where  it  threatened  to  develop,  probably  would 
not  have  been  prevented  without  the  requirem.ents  of  personal  cultivation 

and  permanent  residence  on  the  holding. 

Just  how  far  the  prescribing  of  rules  concerning  farming  methods 
should  go  must  depend  on  the  class  of. settlers  and  on  the  special  problems 
presented  by  each  individual.  It  goes  without  saying  that  undue  inter- 
ference with  the  settler's  initiative  must  be  avoided  by  all  means.  The 
England  Land  Settlement  Agency  has  deemed  it  necessary  to  go  far  in  making 
rules  on  farming  methods  in  dealing  with  persons  who  come  with  little  or 
no  agricultural  experience  from  urban  and  industrial  areas. 

Health  and  space  rules  as  to  buildings  undoubtedly  have  exerted  a 
beneficial  influence  on  land-settlement  operations.    The  English  require- 
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ment  that  only  one  dwelling  should  be  erected  was  designed  primarily  to 
prevent  the  land  from  being  used  for  building  speculation  and  to  preclude 
the  development   of   rural   slums.      These  purposes   it  has   served  well. 

From  all  the  available  evidence  it  may  be  assumed  that  the  pro- 
visions concerning  subdivision ,  enlargement,  consolidation,  selling,  sub- 
letting, other  assignments,  and  succession  in  case  of  death  have  ef- 
fectively barred  the  evils  of  excessive  parcellation  and  speculation  and 
have  tended  to  preserve  the  holdings  for  the  purpose  for  which  they  were 
created. 

The  main  benefits  that  the  German  settler  has  gained  under  owner- 
ship arrangements  from  the  institution  of  the  rentcharge  as  regulated 
in  the  German  laws  have  been  two-fold.  In  the  first  place,  he  enjoys 
security  against  a  sudden  termination  of  the  charge.  In  the  second  place, 
he  is  protected  against  fluctuating  interest  rates. 

Experience  with  Provisions  Other  than  Restrictions 

Apparently  in  all  of  these  countries  effective  means  for  the  en- 
forcement of  land-tenure  restrictions  have  been  developed.  They  include 
the  rights  of  resumption,  repurchase,  and  preemption. 

The  obligations  of  the  grantor  in  case  of  tenancy  and  mixed  tenure 
in  such  matters  as  compensation  for  improvements,  the  termination  of  the 
agreement,  and  the  determination  of  rent  payments,  as  they  have  been  es- 
tablished in  the  various  land-settlement  acts  or  acts  dealing  with  land 
tenure  in  general,  have  helped  the  settler  to  reach  a  position  where  he 
is  able  to  enjoy  the  fruits  of  his  own  labor  and  to  live  on  his  holding 
with  a  feeling  of  security. 

Merit  may  be  seen  also  in  the  special  arbitration  and  adjustment 
machinery  developed  to  enable  the  parties  of  tenure  arrangements  to  adjust 
their  disputes  outside  of  the  ordinary  courts.  Because  of  their  per- 
sonnel and  their  rules  of  operation,  these  institutions  may  be  expected  to 
be  especially  equipped  and  prepared  to  settle  any  disputes  properly  and 
quickly.  The  available  information  on  their  performance  in  the  past  in- 
dicates that  they  have  been  satisfactory. 

The  German  rules  as  to  the  recording  of  the  tenure  arrangements  are 
particularly  likely  to  establish  clear  property  conditions  and  relation- 
ships and  to  bring  to  the  attention  of  all  concerned  any  important  later 
changes . 

Restricted  Tenures  from  the  Angle  of  Their  Essential  Differences 

The  whole  period  under  review  has  been  filled  with  many  contro- 
versies over  the  merits  and  demerits  of  this  or  that  type  of  restricted 
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tenure,  which  have  been  followed  in  some  cases  by  important  changes  in 
policy.  In  considering  these  controversies,  it  is  important  to  remember 
that  the  various  tenure  forms  have  been  in  constant  flux.  They  have  been 
modified  by  the  abolition  or  addition  of  restrictions,  by  fluctuations  in 
the  rigidity  of  the  restrictions,  and  by  changes  in  the  obligations  of  the 
grantor.  Thus  the  strength  of  the  arguments  for  or  against  a  given  ten- 
ure institution  and  the  decisions  of  the  land-settlement  agency  or  the 
settler  to  give  preference  to  this  or  that  tenure  type  can  be  properly 
evaluated  only  if  they  are  examined  in  the  light  in  which  each  given 
tenure   institution   appeared  at   the  particular  m.oment. 

It  is  important  to  realize  that  the  various  major  tenure  types 
have  proven  to  be  equally  subjective  to  restrictions.  There  is  not  one 
restriction  among  those  mentioned  in  the  preceding  chapters  which  might 
not  have  been  imposed  upon  any  of  the  major  tenure  types.  Second,  one 
must  not  lose  sight  of  the  fact  that  there  occurred  a  decided  assimilation 
of  the  major  tenure  types  caused,  on  the  one  hand,  by  the  imposition  of 
many  similar  restrictions  on  owners,  tenants,  and  holders  of  mixed  ten- 
ures and,  on  the  other  hand,  by  the  various  obligations  placed  upon  the 
grantor  in  the  fields  of  tenancy  and  mixed  tenure. 

The  natural  effect  of  this  assimilation  process  has  been  that 
today,  in  many  respects,  the  same  results  may  be  achieved  under  any 
one  of  the  major  types  of  tenure.  This  applies  to  such  matters  as 
security  of  occupation,  ability  to  enjoy  the  fruits  of  one's  own  labor, 
land-conservation  practices,  efficient  productive  use  of  the  land  re- 
sources, and  the  possibilities  of  accumulating  and  investing  capital  in 
the  holding. 

Certain  essential  differences  have  remained,  however.  These  have 
continued  to  exist  partly  on  account  of  the  discrepancies  between  the 
basic  elements  of  the  various  tenure  types,  and  partly  on  account  of  cer- 
tain psychological  factors. 

What  are  these  essential  differences  and  how  have  they  affected  the 
land-settlement  activities  under  review? 

The  differences  that  have  remained  following  the  gradual  process  of 
assimilation  concern  the  following  farming  aspects:  (1)  requirement  and 
use  of  capital,  (2)  stimulation  and  centering  of  interests,  (3)  exposure 
to  the  elements  of  risk,  (4)  adaptability  to  the  enforcement  of  restric- 
tions, and  (5)  social  rating. 

As  far  as  the  requirement  and  the  use  of  capital  are  concerned, 
there  is  a  great  difference  between  ownership  and  the  two  other  major 
tenure  types.     Since  ownership  tenure  carries  with  it  the  obligation  to 
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pay  for  the  entire  holding,  a  substantial  amount  of  capital  is  likely  to 
be  required,  particularly  if  the  holding  is  a  ready-made  farm.  In  the 
case  of  tenancy  or  mixed  tenure,  however,  since  no  money  is  needed  for 
land  or  for  land  and  buildings,  capital  requirements  are  much  lower. 
Viewed  from  this  angle,  tenancy  or  mixed  tenure  should  be  the  form  of 
tenure,  at  least  at  the  beginning,  if  the  settler  has  little  or  no  capital 
at  his  disposal.  The  extent  to  which  this  conclusion  may  be  altered  de- 
pends upon  the  financial  assistance  which  owner-settlers  may  get  under  a 
given  land-settlement  scheme.  In  the  countries  where  the  application  of 
ownership  tenure  has  been  considered,  such  financial  assistance  has  been 
provided.  But  the  extent  to  which  these  provisions  have  reduced  the  re- 
quirements of  inital  capital  has  varied  a  great  deal. 

With  respect  to  the  use  of  capital,  it  should  be  observed  that  the 
buying  of  a  holding  causes  the  tying-up  of  a  considerable  amount  of  land 
and  buildings.  In  tenancy  or  mixed  tenure  there  is  no  need  for  such  in- 
vestments. Here  all  the  available  capital  can  be  used  for  operative  and 
other  purposes.  This  circumstance,  as  well  as  the  one  cited  before,  is 
of  no  small  importance  considering  the  fact  that  in  numerous  instances 
land-settlement  operations  have  been  undertaken  primarily  for  the  benefit 
of  low-income  groups. 

As  to  the  stimulation  and  centering  of  interests,  the  buying  of 
land  may  create  such  a  great  interest  in  land  values  in  the  mind  of  the 
settler  that  he  will  be  encouraged  to  speculate  rather  than  to  build  up 
his  holding  for  permanent  occupation,  There  is  not  enough  information  to 
say  to  what  extent  this  has  actually  occurred.  The  danger  exists,  how- 
ever, whereas  no  danger  of  this  kind  occurs  in  the  case  of  tenancy  or 
mixed  tenure  arrangements.  While  recognizing  this  disadvantage  in  the 
case  of  ownership,  the  defenders  of  this  tenure  type  have  pointed  out 
that  it  will  not  be  so  important  if  a  restriction  is  placed  on  free  sell- 
ing, subletting,  subdividing,  exchanging,  etc.  That  is  true  and,  if  the 
restriction  is  well  enforced,  the  settler  will  find  it  rather  difficult  to 
engage  in  speculation.  But  the  danger  remains  to  the  extent  that  rising 
land  values  may  turn  the  settler's  mind  repeatedly  to  thoughts  of  specu- 
lation and  lead  him  to  search  for  ways  and  means  by  which  he  may  circum- 
vent the  obstacles  set  up  against  it.  In  contrast,  tenancy  and  mixed 
tenure  hold  out  the  promise  that  the  settler's  interests  will  be  connected 
only  with  the  value  of  his  improvements  and  the  yield  of  his  own  labor. 

In  regard  to  exposure  to  the  elements  of  risk,  it  may  be  stated 
that  the  settler  who  buys  his  holding  runs  the  risk  of  becoming  adversely 
effected  by  fluctuations  in  land  values,  whereas  the  settler  who  leases 
his  holding  or  enters  upon  his  holding  under  a  mixed-tenure  arrangement  is 
safe  against  such  a  risk. 

Concerning  the  enforceability  of  restrictions  the  following  es-= 
sential   differences  should  be  noted.      The   closeness   of  relationship 
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between  the  land-settlement  agency  and  the  settler  is  likely  to  play  an 
important  part  in  this  respect.  The  farther  away  the  settler  drifts  from 
the  land-settlement  agency,  the  more  difficult  it  may  become  to  enforce 
the  various  restrictions.  In  the  case  of  ownership,  close  contact  may 
be  maintained  as  long  as  the  settler  is  indebted,  but  once  he  has  paid  up 
the  purchase  price  the  two  parties  are  likely  to  move  further  apart. 
In  Germany,  efforts  have  been  made  to  maintain  a  direct  interest  in  the 
holding  at  all  times  by  making  a  small  portion  of  the  rent  charge  ir- 
redeemable. This  may  be  considered  a  suitable  means  of  maintaining  close 
contact  with  the  settler.  But  in  other  countries  no  such  remedy  has  been 
applied.  On  the  other  hand,  where  tenancy  and  mixed  tenure  are  applied, 
there  is  no  danger  that  the  close  relationship  between  land-settlement 
agency  and  settler  will  be  destroyed,  In  the  case  of  tenancy  it  continues 
to  exist,  because  the  landlord  does  not  give  up  his  ov/nership  in  the  land. 
In  the  case  of  mixed  tenure,  it  remains  in  effect  since  the  grantor  only 
divides  his  ownership  rights  v/ith  the  settler.  It  may  be  concluded, 
therefore,  that  the  granting  of  private  ownership  moves  the  settler  farther 
away  from  the  land-settlement  agency  than  tenancy  or  mixed  tenure,  and 
renders  the  enforcement  of  restrictions  more  difficult  to  the  extent  to 
which  remoteness  from  the  land-settlement  agency  is  likely  to  interfere. 

Apart  from  the  closeness  of  relationship  between  land-settlement 
agency  and  settler,  the  enforceability  of  the  restrictions  may  also  be 
influenced  by  the  formalities  required  in  matters  of  recording,  available 
legal  recourses,  the  factor  of  reversion,  and  the  financial  adjustments 
needed  in  case  of  the  removal  of  the  settler  on  account  of  contract 
violations.  If  a  settler  placed  under  an  ownership  arrangement  or  under 
mixed  tenure  is  to  be  removed,  many  legal  formalities  must  be  met.  In 
addition,  the  procedure  against  the  settler  may  be  delayed  by  a  number  of 
legal  recourses  not  available  to  the  settler  with  a  lease  agreement.  In 
contrast,  where  tenancy  is  merely  a  personal  contract,  as  in  Germany, 
the  procedure  is  comparatively  simple. 

The  factor  of  reversion  may  be  considered  as  granting  an  opportunity 
of  remedying  undesirable  conditions  at  the  time  when  the  holding  returns 
to  the  hands  of  the  grantor.  In  the  case  of  ownership,  reversion  does 
not  exist  since  the  right  of  ownership  grants  dominion  and  control  over 
the  holding  forever.  Under  lease  agreements  this  factor  exists,  however, 
and  here  it  will  be  of  greatest  help  since  many  tenancy  contracts  are 
made  on  a  short-term  basis.  In  the  field  of  mixed  tenure  reversion 
likewise  exists;  but  here,  because  of  the  long-term  character  of  such 
arrangements,  it  may  be  of  less  help  in  measures  against  the  settler  if 
at  the  time  of  contract  violation  the  date  of  expiration  of  the  agreement 
is  still  very  far  in  the  future. 

Financial  adjustments  may  turn  out  to  be  a  handicap  if,  in  removing 
a  settler  placed  under  ownership  agreement,  it  is  necessary  to  pay  him  a 
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substantial  amount  of  money  in  connection  with  the  repurchase  of  the 
holding.  In  recovering  holdings  from  settlers  placed  under  tenancy  or 
mixed  tenure  agreements,  it  may  also  be  necessary  to  make  certain  pay- 
ments. Here,  however,  the  required  payments  are  not  likely  to  go  beyond 
the  granting  of  compensation  for  unexhausted  improvements. 

As  to  social  rating,  social  discrimination  has  occurred  in  some 
regions  on  the  basis  of  social  status.  Where  this  has  happened  owner- 
•operators  have  looked  upon  tenants  or  holders  of  mixed  tenures  as  opera- 
tors holding  a  second-rate  type  of  tenure  status.  This  situation  has  de- 
veloped only  in  certain  regions  and  has  by  no  means  become  general.  In 
other  regions  different  tenures  have  been  applied  without  any  discrimin- 
ating effect.  Thus,  for  instance,  almost  throughout  England  a  tenant-set- 
tler is  not  subjected  to  social  discrimination  by  his  neighboring  owner- 
operators.  In  Denmark  settlers  placed  under  mixed-tenure  arrangements 
have  the  same  social  standing  as  full  owners.  Nevertheless,  the  fact 
that  social  discrimination  has  occurred  in  some  places  calls  for  caution 
and  suggests  the  wisdom  of  avoiding  the  application  of  different  tenure 
types  wherever  different  tenures  are  considered  to  be  socially  unequal - 

Simplification  of  Land  Tenure 

A  glance  over  the  development  of  land  tenure  described  in  the  pre- 
ceding chapters  discloses  a  decided  tendency  toward  simplification. 
In  the  first  place,  unrestricted  tenure  has  been  discarded  in  favor  of 
restricted  tenure.  In  the  second  place,  the  major  tenure  types  have 
been  greatly  assimilated  through  the  placement  of  similar  restrictions  on 
the  rights  of  the  grantee  and  the  regulation  of  the  rights  of  the  grantor, 
with  the  result  that  many  objectives  can  be  achieved  equally  well  under 
any  of  the  existing  major  tenure  types. 

There  are  some  possibilities  of  further  assimilation  through  action 
in  the  field  of  restrictions  placed  on  the  rights  of  the  grantee  and  the 
regulation  of  the  rights  of  the  grantor.  But  it  is  clear  that  any  further 
simplification  of  an  important  nature,  should  it  be  desired,  will  have  to 
come   about   through   concentration  on  one   of   the  major   tenure  types. 

Which  major  tenure  type  should  be  singled  out  as  the  most  desirable? 
This  question  is  somewhat  difficult  to  answer  because  preference  has  not 
been  given  to  one  and  the  same  type  of  tenure  in  the  various  countries 
included  in  this  study.  In  England,  for  instance,  tenancy  has  been  looked 
upon  as  a  more  advantageous  form  of  land  tenure  by  an  overwhelming  number 
of  the  English  settlers.  In  Germany  preference  has  been  given  to  owner- 
ship. In  Scotland,  mixed  tenure  has  been  preferred,  and  ownership  has 
been  openly  rejected  by  the  settlers  in  a  num.ber  of  cases.  In  Denmark, 
for  a  long  time,  ownership  ranked  first  but  more  recently  it  appears  that 
settlers  are  beginning  to  favor  mixed  tenure. 
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Despite  this  apparent  confusion  there  are  some  indications  that 
mixed  tenure  will  predominate  eventually.  It  has  "won"  in  Scotland,  and 
seems  to  be  gaining  more  and  more  adherents  in  Denmark  and  in  Germany. 

The  main  reasons  for  the  probable  victory  of  mixed  tenure  may  be 
seen  in  the  following  advantages.  First,  it  is  able  to  combine  all  of  the 
good  things  of  ownership  and  tenancy.  Second,  it  makes  possible  the 
avoidance  of  some  of  the  disadvantages  of  the  two  other  types.  Third,  it 
provides  an  opportunity  for  a  formal  sanction  and  an  effective  safe- 
guarding of  the  participation  of  the  State  in  the  control  of  land  use. 

What  might  be  the  gains  under  a  uniform  kind  of  landed  property? 
The  chief  gains  appear  to  be:  (1)  clarity  and  certainty  of  decision  and 
thereby  greater  stability,  (2)  elimination  of  the  danger  of  social  dis- 
crimination on  the  basis  of  difference  in  land  tenure,  and  (3)  facilitat- 
ion of  the  administration  of  land  tenure. 

Stability  of  Land  Tenure 

The  decades  covered  by  this  study  have  witnessed  much  instability 
and  uncertainty  in  the  field  of  land  tenure.  Many  new  ideas  about  tenure 
have  been  proposed,  and  on  many  occasions  land-settlement  schemes  have 
been  used  as  an  experimental  ground  on  which  to  test  these  new  ideas. 

The  land-tenure  policies  followed  in  connection  with  the  creation 
of  new  holdings  have  reflected  to  a  large  extent  the  uncertainties  and 
controversies  that  have  existed  in  the  general  field  of  land  tenure. 
Since  land-settlement  schemes  will  probably  continue  to  serve  as  an  ex- 
perimental ground  on  which  new  ideas  are  tried  out,  instability  is  likely 
to  continue  as  long  as  the  problem  of  finding  an  adequate  pattern  of 
landed  property  in  agriculture  remains  unsolved. 
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Chapter  VIII 
SUMMARY 

Briefly  stated,  the  nature  and  results  of  the  land-tenure  policies 
adopted  in  the  countries  included  in  connection  with  the  establishment  of 
new  agricultural  holdings  have  been  as  follows: 

(1)  Land-settlement  schemes  have  often  served  as  an  experimental  ground 
for  the  testing  of  new  tenure  policies. 

(2)  Three  major  tenure  types  have  been  proposed  or  adopted:  ownership, 
tenancy,  and  mixed  tenure,  the  last  of  which  represents  a  mixed  form 
combining  elements  of  ownership  and  tenancy. 

(3)  Partly  for  experimental  reasons  and  partly  because  of  other  con- 
siderations, land-settlement  laws  on  a  num.ber  of  occasions  have  author- 
ized the  application  of  a  variety  of  tenure  types. 

(4)  Two  strong  forces  have  been  opposing  each  other  in  the  field  of  land 
tenure,  one  working  toward  unrestricted  tenure,  the  other  toward  restrict- 
ed tenure, 

(5)  Absolutely  unrestricted  private  ownership  has  not  been  created  in  any 
of  the  countries  included  in  this  study.  Restricted  tenures  have  played 
an  important  part  in  land-settlement  activities. 

(6)  The  restrictions  imposed  in  the  fields  of  ownership,  tenancy,  and 
mixed  tenure  restrain  the  settler's  rights  of  disposal  in  many  tenure 
matters  and  show  a  great  similarity  at  the  present  stage  of  their  de- 
velopment . 

(7)  The  three  major  tenure  types  have  been  applied  on  private  as  well 
as   on  public  land. 

(8)  In  spite  of  repeated  special  efforts  on  the  part  of  the  English 
Government  to  promote  the  use  of  ownership  arrangements,  practically  all 
the  English  settlers  have  preferred  to  be  settled  as  tenants  of  the  county 
councils,  that  is,  as  public  tenants. 

(9)  In  Scotland,  the  majority  of  the  new  holdings  have  been  established 
on  publicly-owned  land  and  are  operated  under  public  mixed  tenure.  In 
Germany,  most  of  the  settlers  have  been  placed  on  the  land  under  restrict- 
ed ownership  of  the  rental  holding  type.  In  Denmark,  mixed  tenure  seems 
to  gain  more  and  more  adherents. 

(10)  From  the  available  evidence,  it  appears  that  in  many  land  settle- 
ment schemes  restricted  tenures  have  met  with  considerable  success  in 
warding  off  such  dangers  as  inefficient  use  or  abuse  of  the  land,  the 
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diversion  of  the  land  to  non-agricultural  purposes,  undesirable  sub- 
division or  enlargement,  overburdening  with  indebtedness,  speculation, 
and  other  unwanted  developments. 

(11)  Effective  means  for  the  enforcement  of  land-tenure  restrictions  have 
been  developed. 

(12)  Obligations  imposed  on  the  grantor  in  such  matters  as  compensation 
for  unexhausted  improvements,  the  termination  of  the  agreement,  and  the 
determination  of  rent  payments  have  done  much  to  improve  the  conditions 
prevailing  under  tenancy  and  mixed  tenure. 

(13)  Valuable  results  may  be  expected  from  the  establishment  of  special 
arbitration  and  adjustment  machinery  to  adjust  outside  of  the  ordinary 
courts  disputes  between  the  parties  of  tenure  arrangements. 

(14)  In  Germany,  the  system  of  recording  tenure  arrangements  has  reached 
a  high  degree  of  efficiency. 

(15)  Because  of  a  process  of  assimilation  that  has  been  going  on  in  the 
field  of  land  tenure,  it  is  possible  today  to  achieve  much  the  same  re- 
sults under  any  of  the  three  major  tenure  types. 

(16)  The  essential  differences  remaining  after  the  gradual  process  of 
assimilation  are  in  the  following  fields:  (a)  requirement  and  use  of 
capital,  (b)  stimulation  and  centering  of  interests,  (c)  exposure  to  the 
elements  of  risk,  (d)  adaptability  to  the  enforcement  of  restrictions, 
and  (e)  social  rating. 

(17)  Although  certain  possibilities  of  further  assimilation  through 
action  in  the  field  of  restrictions  on  the  rights  of  the  grantee  and  reg- 
ulation of  the  rights  of  the  grantor  still  exist,  any  further  simplifica- 
tion of  an  important  nature,  should  it  be  desired,  would  have  to  come 
through  concentration  on  one  of  the  major  tenure  types. 

(18)  No  uniform  policy  of  preference  has  grown  up  so  far  in  the  count- 
ries included  in  this  study  but  there  are  some  indications  that  furth- 
er simplification  will  take  place  by  concentration  on  mixed  tenure. 

(19)  The  main  benefits  that  might  be  reaped  through  a  uniform  system  of 
landed  property  are:  (a)  clarity  and  certainty  of  decision  and  thereby 
greater  stability,  (b)  elimination  of  the  danger  of  social  discrimination 
on  the  basis  of  difference  in  land  tenure,  and  (c)  facilitation  of  the 
administration  of  land  tenure. 

(20)  Instability  of  land-tenure  policies  in  the  field  of  land  settlement 
is  likely  to  continue  as  long  as  the  problem  of  finding  an  adequate 
pattern  of  landed  property  in  agriculture  remains  unsolved. 
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SUPPLEMENTARY  NOTE 


In  preparing  this  study  the  author  has  had  to  deal  with  four  dif- 
ferent legal  systems:  the  Anglo-Saxon,  the  German,  the  Scandinavian,  and 
the  Roman.  The  Roman  system  has  left  its  imprint  on  each  of  the  other 
three.  But  its  influence  has  varied  considerably  from  case  to  case. 
There  are  many  important  divergencies  between  these  legal  systems,  which 
have  arisen  out  of  the  particular  political,  legal,  social,  and  economic 
conditions  through  which  the  various  countries  have  passed.  For  this 
reason,  a  number  of  technical  expressions  are  rather  difficult  to  ex- 
plain. However,  an  attempt  has  been  made  to  develop  suitable  English 
terms  where  such  terms  have  not  existed  before. 

The  field  of  land  tenure  is  full  of  controversies.  Moreover,  fre- 
quently the  subject  matter  has  been  approached  with  prejudice  and  a  good 
deal  of  misapprehension.  It  is  hoped  that  this  discussion  will  help  to 
clarify  some  of  the  issues  involved. 

The  term  "tenure"  dates  from  the  English  feudal  land  system.  There 
it  had  a  specific  meaning.  In  the  days  of  that  system,  a  tenant  of  land 
was  by  no  means  a  leaseholder,  although  today  the  designation  "tenant"  is 
applied  to  persons  operating  their  land  under  lease  agreements.  In  the 
course  of  time  the  meaning  of  "tenure"  has  been  so  broadened  that  it 
has  come  to  designate  any  mode  of  property  distribution  or  relationship 
in  regard  to  land.  It  is  in  this  sense  that  the  term  is  used  in  the 
present  report. 

Acknowledgment  is  made  to  Dr.  Joseph  Gellermann  for  his  assistance 
in  the  collection  of  material  on  the  English,  Scottish,  and  general  as- 
pects of  the  tenure  problems  discussed.  Foreign  representatives  of  the 
Bureau  of  Agricultural  Economics  obtained  certain  first-hand  information 
from  a  number  of  foreign  land-settlement  agencies. 
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LIST  OF  ACTS,  DECREES,  ORDINANCES,  ETC. 


(1)  England: 

Land  Transfer  Act,  1875  (38  &  39  Vic,  c.  87) 

Small  Holdings  Act,  1892  (55  &  56  Vic,  c.  31) 

Land  Transfer  Act,  1897  (60  &  61  Vic,  c  65) 

Small  Holdings  &  Allotments  Act,    1907     (7  Ed.    VII.,    c.  54) 

Small  Holdings  &  Allotments  Act,    1908    (8  Ed.    VII.,    c.  36) 

Agricultural  Holdings  Act,  1908  (8  Ed.  VII.,  c.  28) 

Agricultural  Holdings  Act,  1913  (2  &  3  Geo.  V.,  c.  21) 

Holding  Colonies  Act,  1916  (6  &  7  Geo.  V.,  c  38) 

Sailors   and  Soldiers    (Gifts    for  Land  Settlement)    Act,  1916 

(6  &  7  Geo.  V. ,  c  60) 
Small  Holding  Colonies  (Amendment)  Act,   1918  (8  &  9  Geo.  V., 

c.  26) 

Land  Settlement  (Facilities)  Act,  1919  (9  &  10  Geo.  V..  c  59) 

Agricultural  Act,  1920  (10  &  11  Geo.  V.,  c  76) 

Law  of  Property  Act,  1922  (12  &  13  Geo.  V.,  c.  16) 

The  Agricultural  Holdings  Act,  1923  (13  Geo.  V.,  c  9) 

Land   Settlement    (Facilities)    Amendment   Act,    1925    (15   &  16 

Geo.  v.,  c  85) 
Law  of  Property  Act,  1925  (15  Geo.  V.,  c  20) 
Settled  Land  Act,  1925  (15  Geo.  V.,  c  18) 
Land  Charges  Act,  1925  (15  Geo.  V.,  c.  22) 
Land  Registration  Act,  1925,   (15  Geo,  V.,  c  21) 
Small  Holdings  &  Allotments  Act,  1926  (16  &  17  Geo.  V.,  c.  52) 
Landlord  and  Tenant  Act,  1927  (17  &  18  Geo.  V.,  c.  36) 
Agricultural  Land  (Utilization)  Act,  1931  (21&22  Geo.  V..  1931) 
Special  Areas   (Development  &  Improvement)   Act,   1934  (25  Geo. 

v.,  c  1) 


(2)  Scotland: 

Crofters  Holdings   (Scotland)  Act,   1886  (49  &  50  Vic,  c.  29) 

Crofters  Holdings  (Scotland)  Act.  1887  (50  &  51  Vic,  c  24) 
Small  Holdings  Act,  1892  (55  &  56  Vic. ,  c.  31) 

Congested  Districts  (Scotland)  Act,  1897  (60  &  61  Vic,  c.  53) 

Agricultural  Holdings  (Scotland)  Act,  1908  (8  Ed. VII.,  c.  64) 

Small  Landholders  (Scotland)  Act,  1911  (1  &  2  Geo,  V.,  c.  49) 

Small  Holdings  Colonies  Act,  1916  (6  8=  7  Geo.  V.,  c.  38) 
Sailors  &  Soldiers  (Gifts  for  Land 

Settlement)   Act,    1916  (6  &  7  Geo.   V.,  c.  60) 
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Small  Holdings  Colonies  (Amendment) 

Act,    1918  (8  &  9  Geo.   V.,    c.  26) 

Land  Settlement  (Scotland)  Act,  1919  (9  &  10  Geo.  V.,  c,  97) 
Land  Settlement  Amendment  Act,  1921  (11  &  12  Geo,  V.,  c.  85) 
Small  Landholders  &  Agricultural 

Holdings  (Scotland)  Act,  1931  (21  &  22  Geo.  V.,  c.  44) 

Agricultural  Land  (Utilization) 

Act,    1931  (21  &  22  Geo.    V.,  1931) 

Special  Areas    (Development  and 

Improvement)    Act,     1934  (25    Geo.    V.,     c.  1) 


(3)  Germany: 

Preussisches  Allgemeines  Landrecht  vom  5.  Februar  1794 
Gesetz  betr.   die  Abloesung  der  Reallasten  vom  2.  Maerz  1850 
Gesetz  betr.    die  Befoerderung  deutscher  Ansiedlungen   in  den 
Povinzen  Westpreussen  und  Posen  vom  26.  April  1886  (PrGS. 
S.  131) 

Gesetz  ueber  Rentengueter  vom  27.  Juni  1890  (PrGS.  S.  209) 
Gesetz  betr.   die  Foerderung  der  Errichtung  von  Rentenguetern 

vom  7.  Juli  1891  (PrGS.  S.  279) 
Buergerliches  Gesetzbuch  vom  18.  August  1896 
Einfuehrungsgesetz  zum  Buergerlichen   Gesetzbuch  vom  18.  August 

1896 

Reichssiedlungsgesetz   vom   11.    August   1919      (RGBl.    S.  1429) 
Reichsheimstaettengesetz   vom    10.    Mai    1920       (RGBl.    S.  962) 
Gesetz,   betreffend  Ergaenzung  des  Reichssiedlungsgesetzes  vom 
7.  Juni  1923 

Gesetz  zur  Aenderung  des  Reichssiedlungsgesetzes  vom  8.  Juli 
1926 

Gesetz  ueber  die  Neubildung  deutschen  Bauerntums  vom  14.  Juli 
1933 

Reichserbhof gesetz  vom  29.  September  1933,  (RGBl.  I,  S.  685) 
Ergaenzungsgesetz  zum  Reichssiedlungsgesetz  vom  4.  Januar  1935 


(4)  Denmark: 


of    Jordlodder  for 


of    Jordlodder  for 


Landarbej dere, 
Landarbej dere. 


Lov    om    Tilvej ebringelse 

Nr.  39,     3  -  24  -  1899 
Lov    om    Tilvej ebringelse 

Nr.  101,     4  -  22  -  1904 
Lov  om  Oprettelse  of  Husmandsbrug,   Nr.   94,  4 
Lov  om  Oprettelse  of  Husmandsbrug,   Nr.    127,  6 
Lov  om  Oprettelse  of  Husmandsbrug,   Nr.   323,  6 
Lov  om  Tillaeg  til  Lov  om  Oprettelse  of  Husmandsbrug  af  22  Juni 

1917.     Nr.  78.     2  -  19  -  1918 


-  30  -  1909 

-  13  -  1914 

-  22  -  1917 
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Lov  om  Afhaendelse  of  de  til  Praesteembeder  henlagte  Jorder 
til   Oprettelse   af  Husmandsbrug,    Nr.    537,        4  -  4  -  1919 

Lov  om  Vilkaar  for  Bortsalg  af  Jorder  i  oflentligt  Eje  Nr.  557, 
4  -  4  -  1919 

Lov  om  Tillaeg  til  Lov  om  Oprettelse  of  Husmandsbrug  af  22  Juni 

1917,     Nr.   157,       4  -  14  -  1920 
Lov  om  Tillaeg  til  Lov  om  Oprettelse  of  Husmandsbrug  af  22  Juni 

1917,  Nr.  277,      5  -  6  -  1921 
Lov  om  Tillaeg  til  Lov  om  Oprettelse  of  Husmandsbrug  af  22  Juni 

1917,  Nr,  362,      8  -  7  -  1922 
Lov  om  Oprettelse  af  Husmandsbrug,   Nr.   81,        3  -  29  -  1924 
Lov  om  Landbrugsej endomme.  Nr.  106,    4  -  3  -  1925 
Lev  om  Fjords  Udstykning  og  Samm.enlaegning,  Nr.   108,   4  -  3  - 

1925 

Lov  om  Tillaeg  til  og  Aendring  i  Lov  om  Oprettelse  af  Husmands- 
brug af  29  Marts  1924,      7  -  1  -  1927 

Lov  om  Tillaeg  til  Lov  om  Oprettelse  af  Husmandsbrug  af  29 
Marts    1924,  Nr.  150,      4  -  15  -  1930 

Lov  om  Oprettelse  af  mindre  Landbrug, 
Nr.    90,         3  -   25   -  1933 

Lov  om  Oprettelse  og  Udvidelse  af  mindre  Landbrug,  herunder 
Gartnerier  og  Havebrug,  samt  Tildeling  af  Byggepladser  og 
Havelodder,       5  -  14  -  1934 


(5)  Norway: 

Lov  om  Arbeiderbrug-og  Boliglaan,     6  -  9  -  1903 

Lov  om  Forandring  i  Lov  af  9de  Juni  1903  om  Arbeiderbrug-og 

Boliglaan,     2  -  13  -  1905 
Lov  indeholdende  forandring  i  Lov  om  Arbeiderbrug-og  Boliglaan 

af  9de  Juni  1903,      5  -  24  -  1907 
Lov  om  forandring  i  Lov  om  Arbeiderbruk-og  Boliglaan,  8-8 

1908 

Lov  om  Sraaabruk-og  Boliglaan,     7  -  23  -  1915 

Lov  om  forandringer  i  Lov  om  Arbeiderbruk-og  Boliglaan  af 
9  Juni  1903  kap.  1  og  i  Lov  om  Smaabruk-og  Boliglaan,  2-25 
1921 

Res.  om  bemyndigelse  for  Justisdepartementet  til  a  treffe 
avgj reiser  efter  s  81 .  i  Lov  om  Smaabruk-og  Boliglaan  af 
23  Juli  1915,     5  -  8  -  1925 


(6)  Sweden: 

Kungorelse  angaende  allmannavillkor  och  bestammelser  for  den 
af  Kungl .  Maj  .  t  och  Riksdagen  beslutade  egnahemslanero raise , 
6  -  17  -  1904 
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Kungorelse  angaende  forrandrade  allmanna  villkor  och  best- 
ammelser  for  den  af  staten  ut  ofvade  egnaheraslanerorelse, 
6  -  13  -  1908 

Kungorelse  angaende  allmanna  villkor  och  bestammelser  for 
statens  egnahemslanerorelse ,    6  -  27  -  1919 

Lag  om  upplatelse  under  aborat  av  viss  jord,     6  -  4  -  1926 

Kungorelse  angaende  allmanna  grunder  for  den  statsunderstodda 
egnahemsverksamheten,  Nr.  217,    6  -  8  -  1928 

Kungorelse  med  regleraentariska  forreskrifter  rorande  den  stats- 
understodda egnahemslane-og  preraielaneverksamheten ,  Nr.  218, 
6  -  8  -  1928 

Kungorelse  om  arrendeegnahem.  Nr.  279,     6  -  15  -  1934 
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EXTRACT  FROM  ENGLISH 
SMALL  HOLDINGS  AND  ALLOTMENTS 
ACT  OF  1926 

6.  (1)  Where  a  county  council  sell  a  small  holding,   the  consideration 

(except  where  otherwise  specifically  provided  in  this  Act)  shall  be  a  terminable 
annuity  of  an  amount  equal  to  the  full  fair  rent  of  the  holding  for  a  period  of 
sixty  years,  or  at  the  option  of  the  purchaser,  a  terminable  annuity  for  a  period  of 
less  than  sixty  years  of  an  equivalent  capital  value. 

^2)  The  terminable  annuity  shall  be  payable  by  equal  half-yearly  instalments, 
the  first  instalment  being  payable  on  completion,  be  secured  by  a  charge  on  the  hold- 
ing in  favour  of  the  council. 

(3)  The  council  may,  if  they  think  fit,  postpone  for  a  term  not  exceeding 
five  years,  the  payment  of  all  or  any  part  of  the  terminable  annuity,  except  so  much 
as  is  payable  on  completion,  in  consideration  of  capital  expenditure  by  the  pur- 
chaser which  in  the  opinion  of  the  council  increases  the  value  of  the  holding,  but 
shall  do  so  on  such  terms  as  will  in  their  opinion  prevent  them  from  incurring  any 
loss  or  increased  loss. 

(4)  A  small  holding  may  be  sold  subject  to  such  rights  of  way  or  other 
rights  as  the  council  may  consider  necessary  or  expedient. 

(5)  Any  question  under  this  section  as  to  what  is  the  full  fair  rent  of  a 
•small  holding,    or  the  amount  of  a   terminable  annuity,    shall  be  determined  by  the 

county  council. 

6.  (1)  A  small  holding  sold  by  a  county  council  under  this  Act,  shall  for 

a  term  of  forty  years  from  the  date  of  the' sale,  and  thereafter  so  long  as  the  holding 
remains  charged  with  the  terminable  annuity,  be  held  subject  to  the  following  con- 
ditions :- 

(a)  Any  periodical  payments  due  in  respect  of  the  terminable  annuity  shall 
be  duly  made: 

(b)  The  holding  shall  not  be  divided,  sold,  assigned,  let  or  sublet  without 
the  consent  of  the  county  council: 

(c)  The  holding  shall  be  cultivated  by  the  owner  or  occupier  as  the  case  may 
be,  in  accordance  with  the  rules  of  good  husbandry  as  defined  in  the 
Agricultural  Holdings  Act,  1923,  and  shall  not  be  used  for  any  purpose 
other  than  agriculture: 

(d)  Not  more  than  one  dwelling-house  shall  be  erected  on  the  holding  unless, 
in  the  opinion  of  the  council,  additional  accommodation  is  required  for 
the  proper  cultivation  of  the  holding: 
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(e)  Any  dwelling-house  erected  on  the  holding  shall  comply  with  such  require- 
ments as  the  county  council  may  impose  for  securing  healthiness  and 
freedom   from  overcrowding: 

(f)  Any  dwelling-house  or  other  building  erected  on  the  holding  shall  be 
kept  in  repair  and  insured  against  fire  by  the  owner  to  the  satisfaction 
of  the  county  council,  and  the  receipts  for  premiums  produced  when  re- 
quired by  them: 

(g)  No  dwelling-house  or  building  on  the  holding  shall  be  used  for  the  sale 
of   intoxicating  liquors: 

(h)  In  the  case  of  any  holding  on  which,  in  the  opinion  of  the  county  coun- 
cil, a  dwelling-house  ought  not  to  be  erected,  no  dwelling-house  shall  be 
erected  on  the  holding  without   the  consent   of  the   county  council; 

Provided  that  a  county  council  may,  if  they  think  fit,  subject,  in  the  case  of  a 
holding  in  respect  of  which  a  contribution  is  payable  by  the  Minister,  to  the  consent 
of  the  Minister,  as  respects  the  whole  or  any  part  of  the  holding,  either  at  the  time 
of  the  sale  or  subsequently,  and  either  without  consideration  or  for  such  consider- 
ation as  they  think  fit,  relax  or  dispense  with  any  of  the  above  conditions. 

The  Minister  may,  in  giving  his  consent  to  any  such  relaxation  or  dispen- 
sation, impose  such  terms  as  he  thinks  fit  including  a  requirement  as  to  the  consider- 
ation to  be  charged,  and  the  application  thereof  in  whole  or  in  part  in  satisfaction 
of  any  contributions  payable  by  him  under  this  Part  of  this  Act. 

(2)  If  any  such  condition  is  broken  the  council  may,  after  giving  the  ov/ner 
an  opportunity  of  remedying  the  breach  (if  it  is  capable  of  remedy),  either  take  pos- 
session of  the  holding  or  order  the  sale  of  the  holding  without  taking  possession. 

(3)  If,  on  the  decease  of  the  owner  while  the  holding  is  subject  to  the  con- 
ditions imposed  by  this  section,  the  holding  would,  by  reason  of  any  devise,  bequest, 
intestacy,  or  otherwise,  become  subdivided,  the  council  may  require  the  holding  to  be 
sold  within  tv/elve  months  after  such  decease  to  some  one  person,  and  if  default  is 
made  in  so  selling  the  holding,  the  council  may  either  take  possession  of  the  holding 
or  order  the  sale  of  the  holding  without  taking  possession. 

(4)  A  small  holding  let  by  a  county  council  shall  be  held  subject  to  the 
conditions  on  which  it  would  under  this  section  be  held  if  it  were  sold,  except  so  far 
as  those  conditions  relate  to  the  terminable  annuity  and  to  repairs  and  insurance 
against  fire;  and,  if  any  such  condition  or  any  term  of  the  letting  is  broken,  the 
council  may,  after  giving  the  tenant  an  opportunity  of  remedying  the  breach  (if  it  is 
capable  of  remedy),  determine  the  tenancy. 
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LEASE  AGREEMENT  OF  THE  COUNTY  COUNCIL  OF  BERKSHIRE,  ENGLAND 


THIS  AGREEMENT,  is  made  the 

day  of  one  thousand  nine  hundred  and 

BETWEEN  THE  COUNTY  COUNCIL  OF  THE  ADMINISTRATIVE  COUNTY  OF  BERKS  acting  by  Harold 
John  Cooke  Neobard  of  Shire  Hall,  Reading,  their  Clerk  and  duly  authorised  agent 
(hereinafter  called  "The  Council,"  which  expression  includes  its  successors  and  as- 
signs and  any  Committee  to  which  it  may  delegate  powers  under  the  Small  Holdings  and 
Allotments  Acts  1908-1926)  of  the  one  part,  and 


of 


(hereinafter  called  "The  Tenant"  which  expression  includes  his  heirs,  executors, 
administrators  and  assigns)  of  the  other  part. 

NOW  THIS  AGREEMENT  WITNESSETH  ag  follows 

1.  The  Coungil  shall  let  and  the  Tenant  shall  take 

on  a  yearly  Tenancy 

from  the  day  of  ,  one  thousand  nine  hundred 

and  ,  the  Small  Holding  whereof  the  description  is  set 

out  in  the  First  Schedule  hereunder  written,  together  with  the  appurtenances  and 
all  fixtures  and  fittings  thereon  (except  those  specified  in  the  Second  Schedule 
hereto  which  are  to  be  regarded  as  fixtures  belonging  to  the  Tenant),  and  together 
also  with  any  agreed  addition  to  such  Holding  in  the  way  of  buildings  or  improvements 
whatsoever  as  may  be  hereafter  erected  or  made  thereon. 

2.  The  Council  excepts  from  the  letting  and  reserves  to  itself  First,  all 
mines,  minerals,  gravel,  sand,  clay,  and  quarries;  Secondly,  all  trees,  saplings, 
shrubs,  pollards  and  underwood,  with  the  full  right  to  the  Council  or  anyone  author- 
ised by  them  to  take  and  remove  the  same,  and  any  minerals,  making  reasonable  com- 
pensation to  the  Tenant  for  any  damage  done  thereby;  and  Thirdly,  (subject  to  the 
provisions  of  the  Ground  Game  Acts,  1880-1906),  all  game,  rabbits,  wild  fowl  and  fish 
and  (subject  to  the  provisions  of  the  same  Acts)  the  exclusive  right  of  shooting  and 
sporting  for  the  nominees  of  the  Council. 

3.  The  Tenant  hereby  agrees  with  the  Council  as  follows:- 
(a)  To  pay  a  rent  for  the  said  Holding  of  Firstly,  the  sum  of 
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(£  :  s.:  d.)  such  rent  to  be  paid  half-yearly 
on  the  25th  day  of  March  and  the  29th  September  in  every  year;  and 
Secondly,  such  an  additional  yearly  sum  as  may  hereafter  be  apportioned 
by  the  Council  in  respect  of  any  addition  to  such  Holding  in  the  way 
of  buildings  hereafter  erected  thereon,  or  improvements  hereafter  made 
thereto  by  the  Council,  or  any  rent  substituted  therefore  by  Agreement. 
The  said  rent  and  additional  rent  (if  any)  to  be  paid  in  every  half-year 
clear  of  all  deductions  (except  Land  Tax,  Tithe  and  Landlord's  Property 
Tax)  .  PROVIDED  ALWAYS  that,  if  the  Council  so  require,  the  first 
half-year's  rent  in  each  year  of  the  tenancy  to  be  paid  in  two  instal- 
ments, of  which  one  instalment  shall  be  paid  in  advance  at  the  commence- 
ment of  the  half-year.  The  last  half-year's  rent  and  additional  rent, 
otherwise  due  at  the  expiration  of  the  tenancy  to  be  due  on  demand  and 
payable  in  advance. 

(b)  Before  taking  possession  of  the  Holding  to  pay  to  the  Council  half  the 
stamp  duty  on  this  Agreement  and  the  apportioned  amount  of  compensation 
due  to  the  outgoing  Tenant  or  Tenants  for  tillages,  seed  and  un- 
exhausted improvements,  and  the  like  due  under  the  Agricultural  Holdings 
Act  1923,  or  under  the  custom  of  the  country,  and  to  take  to  the  roots, 
hay,  straw  or  other  fodder  at  a  fair  market  price,  and  pay  to  the  Coun- 
cil the  amount  of  any  costs  or  expenses  incurred  by  the  Council  in  re- 
spect of  any  Valuation  or  Arbitration  or  otherwise  in  ascertaining  such 
amounts , 

(c)  To  repair  maintain  and  keep  in  good  and  tenantable  repair  the  house  and 
all  the  buildings  for  the  time  being  on  the  said  Holding  (except  the 
roofs,  outer  walls,  main  timbers  and  outside  painting),  and  also  all 
roads,  gates,  hedges,  fences  (the  character  of  which  latter  shall  not  be 
altered  without  the  consent  of  the  Council)  and  boundary  mounds  and  to 
keep  the  hedges  regularly  brushed  and  trimmed  and  lay  and  plash  such  of 
them  as  require  it  at  proper  seasons  of  the  year  (planting,  guarding  and 
properly  weeding  the  young  quicks  where  necessary)  renew  all  broken 
glass  and  to  clean  out  and  keep  open  and  in  working  order  all  ditches, 
rain  water  gutters  and  downpipes,  drains,  ponds,  sewers,  culverts  and 
water  courses  and  to  provide  free  of  charge  suitable  straw  for  thatching 
such  of  the  buildings  on  the  Holding  as  have  thatched  roofs,  and  to  do 
all  hauling  of  materials  for  the  necessary  repairs  free  of  charge  not 
exceeding  a  distance  of  5  miles  from  the  Holding. 

(d)  Not  to  do  or  suffer  to  be  done  upon  the  said  premises  anything  which  may 
render  any  increased  or  extra  premium  payable  for  the  insurance  of  the 
said  premises  against  fire  or  which  may  make  void  or  voidable  any  policy 
for  such  insurance. 

(e)  To  pay  on  demand  to  the  Council  the  cost  apportioned  to  his  Holding 
of  any  repairs  or  works  mentioned  in  Clause  3  (c)  of  this  Agreement  ex- 
ecuted at  the  expense  of  the  Council  to  any  buildings,  fences,  roads. 


drains  or  watercourses  which  are  common  to  or  serve  two  or  more  Holdings 
of  which  one  or  some  are  in  the  occupation  of  the  Council  or  an  adjoin- 
ing owner  or  their  or  his  tenant  or  tenants  and  the  other  in  the  oc- 
cupation of  the  Tenant. 

(f)  To  himself  cultivate  the  Holding  and  not  to  use  the  same  for  any  purpose 
other  than  agriculture,  horticulture,  the  keeping  or  breeding  of  live 
stock,  poultry  or  bees,  the  growth  of  fruit,  vegetables  or  the  like  or 
other  purpose  of  husbandry  and  in  respect  of  any  such  use  of  the  Hold- 
ing to  farm,  cultivate,  manure  and  manage  it  in  a  good  and  husbandlike 
manner  according  to  the  most  approved  methods  of  such  husbandry  fol- 
lowed in  the  district  and  in  accordance  with  the  rules  of  good  husbandry 
and  to  keep  it  in  good  heart  and  condition  and  not  allow  any  part  of  it 
to  become  impoverished  but  to  have  the  land  at  all  times  clean  and  for 
all  hay,  straw,  fodder,  root  or  green  crops  or  manure  sold  or  removed 
from  the  Holding  to  return  within  three  months  an  amount  to  be  approved 
by  the  Council  in  artifical  or  other  manures  or  feeding  stuffs  or  store. 
To  keep  true  accounts  and  vouchers,  which  shall  be  produced  to  any  au- 
thorised officer  of  the  Council  when  required,  of  all  such  produce  sold 
or  removed  from  the  Holding  and  of  the  amount  of  manure  or  feeding  stuff 
or  store  so  returned. 

(g)  Not  to  cultivate  or  permit  to  be  cultivated  the  Holding  as  a  Market 
Garden  or  Market  Gardens,  and  for  the  purpose  of  Section  47  of  the 
Small  Holdings  Act  1908,  but  for  no  other  purpose,  the  Council  hereby 
in  writing  expressly  prohibits  the  execution  of  any  improvement  men- 
tioned in  Part  I.  of  the  Second  Schedule  to  that  Act. 

(h)  Not  to  sell  or  remove  or  suffer  to  be  removed  from  the  Holding  during 
the  last  year  of  the  tenancy  any  hay,  straw,  chaff,  roots  or  green 
crops,  or  manures  the  produce  of  the  last  year  of  the  tenancy  provided 
that  the  Council  or  the  incoming  tenant  shall  take  to  and  pay  for  all 
hay,  straw,  chaff  and  roots  grown  during  the  last  year  at  market  price, 
in  accordance  with  Section  31  of  the  Agricultural  Holdings  Act  1923, 
provided  also  the  Council  or  incoming  tenant  shall  not  be  required  to 
pay  for  any  manure  or  compost  which  the  Tenant  shall  leave  on  the  Hold- 
ing subject  to  payment  for  labour  on  the  same. 

(i)  Not  to  take,  kill  or  destroy  (except  as  provided  by  the  Ground  Game 
Acts,  1880-1906),  but  to  preserve  any  game,  wild  fowl  or  fish  upon  the 
said  Holding. 

(j )  Not,  without  the  previous  written  consent  of  the  Council,  to  convert 
into  tillage  any  meadow  or  pasture  land,  and  to  pay  as  liquidated  and 
ascertained  damage  to  the  Council  at  the  rate  of  £20  per  acre  for  every 
acre  so  converted  in  the  breach  of  this  clause,  nor  pare  nor  burn  the 
turf  or  soil,  nor  mow  the  same  land  twice  in  one  year  or  two  years  in 
succession  without  a  proper  dressing  of  manure  before  the  second  crop. 
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and  to  kill  and  endeavour  to  exterminate  moles,  rats  and  mice  and  to 
spread  mole  hills  and  prevent  thistles,  docks  and  other  noxious  weeds 
from  running  to  seed, 

(k)  To  keep  the  gardens,  orchard  and  shrubberies  (if  any)  properly  culti- 
vated, planted,  stocked  and  manured  and  in  neat  order  and  preserve  and 
keep  well  pruned  and  trained  all  fruit  trees,  bushes,  vines  and  shrubs, 
and  plant  fresh  ones  of  the  best  description  in  the  place  of  those 
dying,  becoming  decayed  or  unprofitable. 

(1)  To  preserve  all  timber  and  timber-like  growths,  underwood  and  live 
hedges  from  injury  or  otherwise  and  not  to  cut,  lop,  top  or  injure  by 
nails  or  otherwise  timber  or  timber-like  trees  and  pollards  and  not  to 
commit  nor  permit  spoil   or  waste  on  any  part  of  the  said  Holding. 

(m)  To  observe  and  perform  in  so  far  as  possible  all  conditions  and  cove- 
nants contained  in  the  lease  or  conveyance  under  which  the  Council  hold 
the  land,  and  any  other  special  conditions  which  are  set  out  in  the 
Third  Schedule  hereunder  written. 

(n)  Not,  without  the  written  consent  of  the  Council,  to  erect  a  dwelling- 
house  or  other  building  on  the  said  Holding,  and  to  submit  plans  to  be 
approved  by  the  Council  of  any  dwelling-house  or  building  being  erected 
by  him  and  as  regards  any  such  new  building  or  any  existing  building  to 
comply  with  such  requirements  as  the  Council  may  impose  for  securing 
healthiness  and  freedom  from  overcrowding. 

(o)  Not,  without  written  consent  to  erect  any  barb  wire  fences. 

(p)  Not,  without  the  written  consent  of  the  Council  to  underlet,  assign  or 
part  with  the  possession  of  the  Holding  or  any  part  of  it  and  to  yield 
up  at  the  expiration  of  the  tenancy  the  said  Holding  in  such  a  state  of 
repair,  management  and  cultivation  as  shall  be  in  compliance  with  the 
foregoing  clauses  of  this  Agreement. 

(q)  At  all  reasonable  times  to  allow  any  member  or  members  or  officer  or 
servant  of  the  County  Council  to  enter  and  inspect  the  Holding. 

(r)  Not  to  execute  or  perform  any  improvement  mentioned  in  Part  I.  of  the 
Second  Schedule  to  the  Small  Holdings  Act  1908. 

4.    The  Council  hereby  agrees  with  the  Tenant:- 

(a)  To  find  at  the  discretion  of  the  County  Land  Agent  sawn  timber,  paint, 
tar  and  other  materials  for  repairs  to  the  house,  buildings  or  gates. 

(b)  In  the  event  of  the  Tenant  executing  any  of  the  improvements  mentioned 
in  Part  I.  of  the  Second  Schedule  to  the  Small  Holdings  Act  1908,  to  use 
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at  the  end  of  the  tenancy  its  best  endeavours  to  obtain  compensation 
from  the  incoming  tenant  and  to  pay  to  the  Tenant  any  sum  that  may  be 
received  by  the  Council  as  compensation. 

(c)  To  pay  to  the  Tenant  on  the  determination  of  the  tenancy  the  amount 
of  compensation  due  to  him  as  outgoing  tenant  for  tillages,  seeds  and 
unexhausted  improvements  and  the, like  due  under  the  Agricultural  Hold- 
ings Act  1923,  or  under  the  custom  of  the  country. 

5.  It  is  hereby  further  agreed  that  if  the  Tenant  shall  at  any  time  make 
default  in  the  performance  of  any  of  his  duties  as  contained  in  Clause  3  (c)  hereof 
relating  to  the  repair  of  the  premises  hereby  let  it  shall  be  lawful  for  the  Council 
(but  without  prejudice  to  the  right  of  re-entry  under  the  clause  hereinafter  con- 
tained) to  enter  upon  the  said  premises  and  repair  the  same  at  the  expense  of  the 
Tenant  in  accordance  with  the  provisions  of  these  presents  and  the  expenses  of  such 
repairs  shall  be  repaid  to  the  Council  on  demand. 

6,  This  Tenancy  may  be  determined  as  follows;- 

(a)  By  the  Council,  at  the  expiration  of  any  year  of  the  tenancy,  by 
12  calendar  months'  notice  in  writing  in  the  event  of  the  death  of 
the  Tenant,  or  if  the  Council  are  of  opinion  that  the  Tenant  is  un- 
able to  cultivate  the  Holding  properly,  or  if  the  Council  desires  to 
resume  possession  of  the  Holding  for  any  other  reason  (in  which 
last-mentioned  case  only  the  Tenant  shall  be  entitled  to  compen- 
sation under  and  in  accordance  v/ith  the  provisions  of  the  Agri- 
cultural Holdings  Act  1923) . 

(b)  By  the  Council  without  any  previous  notice  whatsoever  by  entry 
through  a  duly  authorised  officer  if  the  rent  is  in  arrear  for  not 
less  than  forty  days,  or  if  the  Tenant  becomes  bankrupt  or  com- 
pounds with  or  executes  a  deed  of  assignment  to  his  creditors,  or  if 
any  condition  or  tern  of  this  Agreement  is  broken  by  the  Tenant  and 
he  does  not  remedy  the  breach  after  a  reasonable  opportunity  of 
doing  so  has  been  given  him  by  the  Council. 

In  the  event  of  the  tenancy  being  determined  in  accordance  with  this 
sub-clause  the  Tenant  shall  pay  rent  computed  from  day  to  day  for 
the  proportionate  part  of  the  half-year  up  to  the  date  of  such  de- 
termination. 

or  (c)  By   the  Tenant   at   the   expiration  of  any  year  of   the   tenancy  by 
twelve  calendar  months'  previous  notice  in  writing. 

AS  WITNESS  the  hands  of  the  parties  hereto  the  day  and  year  first  herein- 
before written. 


V 


